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ABSTRACT
There are currently several island states that will cease to exist 
in a few decades. Due to climate change and rising sea levels, these 
islands will soon become uninhabitable and eventually disappear, 
leaving island populations without a home country. There have been 
several proposed solutions—including sea defenses, artificial 
islands, and governments-in-exile—though none have proved 
sufficient in addressing this problem, and the question of their 
continued statehood remains unresolved. 
International law does not adequately address this problem,
and it needs to develop in a way that not only ensures the continued 
existence of these states, but also addresses the actions of other 
states that contribute to climate change in an attempt to slow or stop 
this process. Much of the existing legal scholarship on disappearing 
islands tackles the problem of climate migrants by suggesting 
changes to international refugee law, which does not solve the 
problem of statehood. Nonetheless, the legal scholarship that does 
address statehood rarely tackles the underlying cause of the 
problem—climate change.
This Article recommends a hybrid treaty that allows for the 
continued existence of these states through a modified state-in-exile.
The proposed treaty simultaneously encourages states to lower their 
greenhouse gas emissions by requiring the worst offenders of climate 
change to become host countries for displaced island people. It is 
unique because it addresses the current problem of disappearing 
states and attempts to prevent future islands from disappearing. A 
treaty of this nature is feasible under existing principles of 
international law and is essential because states are otherwise 
unprepared to cope with this problem.
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INTRODUCTION
Imagine living in a world where you are uncertain about the 
future of your children and grandchildren. Imagine living in a world 
where permanent relocation of your state and fellow citizens is a 
constant reality.1 This is the problem that citizens of several 
* Notes Editor, Michigan State Law Review; J.D. 2015, Michigan State 
University College of Law; B.A. 2012, Loyola University Chicago. The author 
would like to thank Professor Jim Chen for his guidance during the writing of this 
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islands—such as Kiribati, Tuvalu, and the Carteret Islands—
currently face.2 These “climate migrants” will need new land to call 
home due to rising sea levels—largely caused by rising global 
temperatures—encroaching on their home, forever leaving behind 
their homeland.3
Members of the Carteret Islands4 currently face the problem of 
relocation.5 The small islands are located in the South Pacific, and 
the culture of the Carterets is tied to their island.6 Citizens of the 
Carteret Islands bathe in the ocean, live near the shore, and fish for 
their dinner.7 Nonetheless, the rising sea levels are destroying their 
homeland, and they have accepted the fact that eventually, their 
island will be lost underwater.8 For these people, it is no longer a 
question of “if,” but it is a question of “when.”9 Even now, before the 
island is lost underwater, the members of the community face many 
problems due to the rising sea levels, such as destruction of crops 
and contamination of their wells by saltwater, which will render the 
island uninhabitable before it is lost underwater.10 Members of the 
entirety of the Michigan State Law Review for the time and effort that they spent 
reviewing and editing this Note. Finally, the author would like to thank her parents, 
John and Jane, for their unwavering support and for being incredible role models in 
both life and law.
1. SUN COME UP (New Day Films 2011). This is a reality for the 
inhabitants of the Carteret Islands. Id.
2. Randy Astaiza, 11 Islands That Will Vanish When Sea Levels Rise, BUS.
INSIDER (Oct. 12, 2012, 12:03 AM), http://www.businessinsider.com/islands-
threatened-by-climate-change-2012-10?op=1.
3. See Norman Myers, Environmental Refugees: A Growing Phenomenon 
of the 21st Century, 357 PHIL. TRANSACTIONS ROYAL SOC’Y B: BIOLOGICAL SCI.
609, 610 (2002) (explaining the concept of environmental refugees); see also Carol 
Farbotko, Wishful Sinking: Disappearing Islands, Climate Refugees and 
Cosmopolitan Experimentation, 51 ASIA PAC. VIEWPOINT 47, 58 (2010) (explaining 
the relation between “‘climate refugee[s]’” and disappearing island states).
4. The Carteret Islands—an atoll of six islands with a population of about 
3,000 people—are islands of the autonomous region of Bougainville, which is an 
autonomous region of Papua New Guinea. The Carteret Islands, TELEGRAPH,
http://www.telegraph.co.uk/earth/carteret-islands/ (last visited Nov. 3, 2014).
5. SUN COME UP, supra note 1.
6. Id.
7. Id.
8. Id.
9. Id. The development of a relocation committee, meetings with 
surrounding areas, and interviews from the islanders show that these people have 
accepted this fate as their reality. Id.
10. Id. The salt water from the rising seas seeps into the fresh water 
supplies and ruins crop soil, effectively eliminating direct access to fresh water and 
food and creating a need to relocate elsewhere. See Coral Davenport, Rising Seas,
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community believe that people will die of hunger before the island 
sinks.11
The Carterets have accepted their fate and formed an informal 
“relocation committee” in an attempt to move their people to a better 
living situation.12 Even if the Carterets can be relocated, they face the 
problems associated with cultural assimilation as the people of the 
Carteret Islands have already been stereotyped as “easy-going” and 
“beach people.”13 Many members of the Carteret Islands are 
concerned about losing their cultural identity.14 One Carteret woman 
describes such relocation as “losing half of [her] life.”15 Nonetheless, 
these people must relocate in order to survive.16
Because this is a novel problem in modern society, there are no 
international legal mechanisms that specifically address the issue of 
disappearing island states.17 One scholar argues that citizens of 
disappearing states should be permanently relocated and made 
citizens of their new “host” country, allowing the island state to 
completely disappear.18 Modern definitions of statehood, however, 
would permit the disappeared state to exist as a deterritorialized 
state.19
The major issue for disappearing island states is that 
international law does not adequately address this problem.20 As 
N.Y. TIMES, http://www.nytimes.com/interactive/2014/03/27/world/climate-rising-
seas.html (last visited Nov. 3, 2014).
11. SUN COME UP, supra note 1.
12. Id.
13. Id.
14. Id.
15. Id.
16. Id.
17. See infra Section II.B (discussing the lack of international law in 
addressing loss of statehood for disappearing islands).
18. Rosemary Rayfuse, International Law and Disappearing States: 
Utilising Maritime Entitlements to Overcome the Statehood Dilemma 11 (Univ. of 
N.S.W. Faculty of Law Research Series, Paper No. 52, 2010), available at
http://law.bepress.com/cgi/viewcontent.cgi?article=1247&context=unswwps-
flrps10. 
19. Rosemary Rayfuse, W(h)ither Tuvalu? International Law and 
Disappearing States 10-12 (Univ. of N.S.W. Faculty of Law Research Series, Paper 
No. 9, 2009), available at http://law.bepress.com/cgi/viewcontent.cgi?article=
1151&context=unswwps-flrps09 (explaining the concept of the modern 
deterritorialized state). However, none of these modern solutions address the cause 
of disappearing island—global climate change. The remedy presented in this Note 
differs from other modern solutions by attempting to resolve the issues of statehood 
for disappearing islands while also attacking the cause of this problem.
20. See infra Part II.
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island states become uninhabitable and eventually completely 
disappear under water, international law needs to develop in a way 
that not only ensures the continued existence of these states, but also 
addresses the actions of other states that contribute to rising 
temperatures and rising sea levels in an attempt to slow or stop this 
process.21
This Note discusses the impact of climate change and rising sea 
levels, and how these rising sea levels will eventually displace 
thousands of citizens of small island states. Thus, the member states 
of the United Nations (UN) should enact a new treaty requiring states 
that have made significant contributions to global warming to accept 
displaced island state citizens that must relocate in order to maintain 
statehood in a new location.22 This treaty seeks to address both the 
problem of climate migrants from disappearing island states and the 
continued statehood of the country, as well as the underlying cause 
of the problem—climate change.23 Currently, the international legal 
regime does not address the unique plights of climate migrants and 
the ability of those states to maintain statehood because this is a 
relatively new problem.24 Additionally, current treaties regarding 
climate change have been largely unsuccessful.25 This hybrid treaty, 
which is feasible under existing international law principles, 
addresses both issues.26
Part I examines the science of climate change and the 
international legal community’s recognition of humans as a 
contributing factor. Part II discusses the past efforts in international 
law to address climate change and statehood. Part III explains the 
legal definition of statehood and the modern changes in its definition. 
Part IV describes the concept of a deterritorialized state and its 
current status in international law. Part V explains several prominent 
proposed solutions to the disappearing island state problem and 
analyzes the weaknesses of these proposals. Part VI proposes a new 
treaty that would allow an island state to exist as a state-in-exile—a
combination of a government-in-exile and a deterritorialized state—
while also addressing the cause of the rising sea level problem.
21. See infra Part VI (proposing a treaty that addresses both climate change 
and statehood).
22. See infra Part VI.
23. See infra Part VI. 
24. See infra Part II (discussing the failures of international law to 
effectively address climate change and loss of statehood for disappearing islands).
25. See infra Section II.A.
26. See infra Part VI.
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I. CLIMATE CHANGE: THE SCIENCE EXPLAINED 
Although the cause of climate change is occasionally still 
considered controversial, the global community has largely accepted 
the phenomenon as legitimate.27 The UN, which has 193 member 
states,28 has recognized the existence of global warming in its 
Climate Change Report.29 Additionally, the need to address the 
causes of climate change has gained importance in recent years as 
evidenced by treaties created to specifically address the issues of 
climate change.30
27. Compare Michael McCarthy, Global Warming: Too Hot to Handle for 
the BBC, INDEPENDENT (Sept. 6, 2007), http://www.independent.co.uk/environment/
climate-change/global-warming-too-hot-to-handle-for-the-bbc-401501.html 
(explaining that there is a small but vocal group of climate change skeptics), with
AUSTL. ACAD. OF SCIS. ET AL., THE SCIENCE OF CLIMATE CHANGE (2001), available 
at http://royalsociety.org/uploadedFiles/Royal_Society_Content/policy/publications/
2001/10029.pdf (recognizing the authority of the Intergovernmental Panel on 
Climate Change, the existence of climate change, and the need to take prompt action 
to reduce greenhouse gas emissions). In 2001, a group of sixteen national academies 
of science from all over the globe issued a statement endorsing the 
Intergovernmental Panel on Climate Change as the authority on information about 
climate change. Id. The national science academies asserted that “[d]espite 
increasing consensus on the science underpinning predictions of global climate 
change, doubts have been expressed recently about the need to mitigate the risks 
posed by global climate change. [They] do not consider such doubts justified.” Id.
The science academies agreed that some uncertainty in predicting climate change is 
inevitable in such a complex system. Id. Nevertheless, they recognized the role of 
human activity in increased greenhouse gas emissions and encouraged all states to 
take prompt action to reduce these emissions. Id.; see also ACADEMIA BRASILIERA DE 
CIÊNCIAS ET AL., JOINT SCIENCE ACADEMIES’ STATEMENT: GLOBAL RESPONSE TO 
CLIMATE CHANGE (2005), available at http://nationalacademies.org/onpi/
06072005.pdf.
28. UN at a Glance, UNITED NATIONS, http://www.un.org/en/aboutun/
index.shtml (last visited Nov. 3, 2014).
29. WORKING GRP. I, INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE,
CLIMATE CHANGE 2013: THE PHYSICAL SCIENCE BASIS, at vii (2013) [hereinafter 
IPCC REPORT], available at http://www.climatechange2013.org/images/report/
WG1AR5_ALL_FINAL.pdf (explaining scientific analyses of climate change based 
on observations and studies of the climate system); WORKING GRP. I, 
INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE, SUMMARY FOR POLICYMAKERS 4
(2013) [hereinafter IPCC REPORT SUMMARY], available at 
http://www.climatechange2013.org/images/report/WG1AR5_SPM_FINAL.pdf
(summarizing the findings of the IPCC’s 2013 Climate Change Report).
30. See United Nations Framework Convention on Climate Change, art. II, 
May 9, 1992, 1771 U.N.T.S. 107 (aiming to “stabiliz[e] . . . greenhouse gas 
concentrations in the atmosphere at a level that would prevent dangerous 
anthropogenic interference with the climate system”); Kyoto Protocol to the United 
Nations Framework Convention on Climate Change, Dec. 10, 1997, 37 I.L.M. 22 
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The UN created the International Panel on Climate Change 
(IPCC) to “provide the world with a clear scientific view on the 
current state of knowledge in climate change and its potential 
environmental and socio-economic impacts.”31 The IPCC’s Fifth 
Assessment Report (Report) outlines “new evidence of climate 
change based on many independent scientific analyses.”32 The 
Report includes degrees of certainty of this evidence, ranging from 
very low to very high, which are based on type, quality, amount, and 
consistency of evidence.33 The findings released by the Report—
which suggest that climate change is a result of increased greenhouse
gas emissions, due in large part to human actors—are alarming.34
Since 1750, atmospheric concentrations of three of the six 
greenhouse gases—carbon dioxide (CO2), methane (CH4), and 
nitrous oxide (N2O)—have all increased due to human activity, 
reaching the highest concentrations of these gases in the past 800,000 
years.35 Although both natural and anthropogenic36 processes impact 
the Earth’s climate,37 the total anthropogenic radiative forcing38 has 
[hereinafter Kyoto Protocol] (committing states to binding targets in order to reduce 
greenhouse gas emissions).
31. Organization, INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE,
http://www.ipcc.ch/organization/organization.shtml#.Uv2q4v3VRK4 (last visited 
Nov. 3, 2014). The IPCC is an intergovernmental, scientific body comprised of 
scientists from 195 countries. Id. The IPCC “reviews and assesses the most recent 
scientific, technical and socio-economic information produced worldwide relevant 
to the understanding of climate change” in order to provide balanced information. 
Id.
32. IPCC REPORT SUMMARY, supra note 29, at 4.
33. Id.
34. Id. at 15. The IPCC recognizes that a “[w]arming of the climate system 
is unequivocal,” as is now evident from observations of increases in global average 
air and ocean temperatures, widespread melting of snow and ice, and rising global 
average sea level. Id. at 4.
35. Id. at 11.
36. Anthropogenic is defined as “[r]esulting from or produced by human 
activities.” IPCC REPORT, supra note 29, at 1448.
37. IPCC REPORT SUMMARY, supra note 29, at 13. 
38. Radiative forcing is “the change in the net, downward minus upward, 
radiative flux . . . at the tropopause or top of atmosphere due to a change in an 
external driver of climate change, such as, for example, a change in the 
concentration of carbon dioxide.” IPCC REPORT, supra note 29, at 1460. In other 
words, radiative forcing “refers to an imbalance between incoming solar radiation 
and outgoing infrared radiation that causes the Earth’s radiative balance to stray 
away from its normal state. This straying causes changes in global temperatures.” 
Adam Tripp, Global Warming and Radiative Forcing, HEAD CLOUD BLOG (Feb. 14, 
2008), http://atoc.colorado.edu/~seand/headinacloud/?p=204. For the purposes of 
the IPCC Report, radiative forcing is “further defined as the change relative to the 
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increased more rapidly since 1970 than previous decades due to
increased greenhouse gas emissions.39 Human influence,40 therefore, 
is a major factor in the warming of the atmosphere and ocean, which 
contributes to the rise in the global sea level.41 In fact, evidence of 
human influence has increased since the IPCC’s 2007 report, and the 
current Report finds that it is extremely likely that human influence 
in the form of greenhouse gas emissions is the dominant cause of 
warming over the last several decades.42
Increased emissions of greenhouse gases almost certainly 
caused the warming of the global troposphere,43 resulting in rising 
ocean temperatures and loss of ice from the Antarctic ice sheet and 
glaciers.44 As the ice melts into the ocean, sea levels rise;45 the 
overall sea level is expected to continue to rise throughout the 
twenty-first century—likely exceeding the rate of rise during the last 
four decades46—further encroaching on the territory of island states.47
The rising sea levels contribute not only to the disappearance of 
year 1750 and, unless otherwise noted, refers to a global and annual average value.” 
IPCC REPORT, supra note 29, at 1460. Radiative forcing is used to compare 
anthropogenic and natural causes of climate change. WORKING GRP. I,
INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE, CLIMATE CHANGE 2007: THE 
PHYSICAL SCIENCE BASIS 133 (2007) [hereinafter IPCC REPORT 2007], available at
http://www.ipcc.ch/pdf/assessment-report/ar4/wg1/ar4_wg1_full_report.pdf. 
“Positive [radiative forcing] leads to surface warming.” IPCC REPORT SUMMARY,
supra note 29, at 13.
39. IPCC REPORT SUMMARY, supra note 29, at 13.
40. Human influence refers to human activity—use of automobiles, burning 
of fossil fuels, use of coal-powered plants—that emits greenhouse gases into the 
atmosphere. How Much Does Human Activity Affect Climate Change?, NAT’L 
CENTER FOR SCI. EDUC. (Jan. 5, 2012), http://ncse.com/climate/climate-change-
101/how-much-human-responsibility-for-climate-change.
41. IPCC REPORT SUMMARY, supra note 29, at 15.
42. Id. at 17.
43. Id. at 5. The troposphere is “[t]he lowest part of the atmosphere from 
the surface to about 10 km in altitude in mid-latitudes (ranging from 9 km in high 
latitudes to 16 km in the tropics on average) where clouds and ‘weather’ phenomena 
occur.” Glossary of Climate Change Terms, U.S. ENVTL. PROTECTION AGENCY,
http://www.epa.gov/climatechange/glossary.html (last visited Nov. 3, 2014).
44. IPCC REPORT SUMMARY, supra note 29, at 17.
45. Id. at 11 (“[G]lacier mass loss and ocean thermal expansion from 
warming together explain about 75% of the observed global mean sea level rise.”). 
46. Id. at 25. Confidence in projections of sea-level rise has increased since 
the IPCC’s Fourth Assessment Report, making it “very likely that sea level will rise 
in more than about 95% of the ocean area.” Id. at 26.
47. See id. at 25-26. “About 70% of the coastlines worldwide are projected 
to experience sea level change . . . .” Id. at 26.
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islands, but also to all countries with ocean coastlines.48 Many 
coastal countries are losing coastline, which also presents these 
countries with the challenge of relocating their citizens and 
defending their maritime zones.49 While it may be burdensome for 
these countries to adapt to rising sea levels, they have the ability to 
move their citizens farther inland.50 Island states, however, do not 
have that option.51 With the rising sea levels, several island states 
will likely become uninhabitable and completely disappear 
underwater in the near future, with thousands of people needing to be 
relocated to other countries.52 The evidence demonstrates that 
continued global warming and expected rises in sea levels are a 
major threat to island states;53 thus, a substantial and concerted 
reduction in greenhouse gas emission is essential since current 
international efforts are largely unsuccessful.54
II. INTERNATIONAL EFFORTS TO ADDRESS CLIMATE CHANGE AND 
LOSS OF STATEHOOD
Although there have been several treaties and conventions 
aimed at addressing climate change and displaced people, none are 
48. See Ann Powers & Christopher Stucko, Introducing the Law of the Sea 
and the Legal Implications of Rising Sea Levels, in THREATENED ISLAND NATIONS:
LEGAL IMPLICATIONS OF RISING SEAS AND A CHANGING CLIMATE 123, 125-30
(Michael B. Gerrard & Gregory E. Wannier eds., 2013). Maritime boundaries, 
which are measured by the baseline, are an issue because they are determined based 
on the low-water line of a state’s territory, which may change due to erosion. Lewis 
M. Alexander, Baseline Delimitations and Maritime Boundaries, 23 VA. J. INT’L L.
503, 535 (1983). Since baselines are ambulatory, or subject to change based on 
natural or artificial changes to the coastline, rising climate change poses a significant 
problem because the more the sea levels rise and change the low-water line, the
further inward a state’s maritime zone is pulled. Powers & Stucko, supra, at 128-30; 
see also Jeffrey W. Peters, United States v. Alaska: Section 10 Permits, the 
Territorial Sea, and Federalism, 1 OCEAN & COASTAL L.J. 59, 78-79 (1994).
49. Powers & Stucko, supra note 48, at 133.
50. See Benoit Mayer, The International Legal Challenges of Climate-
Induced Migration: Proposal for an International Legal Framework, 22 COLO. J.
INT’L ENVTL. L. & POL’Y 357, 360 (2011).
51. JANE MCADAM, CLIMATE CHANGE, FORCED MIGRATION, AND 
INTERNATIONAL LAW 124 (2012) (explaining that most island states lack high land, 
making it is impossible for their residents to migrate inland).
52. Mayer, supra note 50, at 363. States such as Kiribati, Tuvalu, and the 
Maldives are among the most at risk for inhabitability and disappearing. Id.
53. See IPCC REPORT SUMMARY, supra note 29, at 25.
54. See infra Part II.
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effective.55 The climate-change efforts have failed to effectively or 
meaningfully reduce global greenhouse gas emissions.56 International 
refugee and migrant laws fail to address the unique plight of climate 
migrants57 or the loss of statehood, creating a gap in international 
law.58
A. Climate Change Law
The United Nations Framework Convention on Climate 
Change (UNFCCC) is a treaty that provides a framework to reduce 
greenhouse gas emissions.59 The overall goal of the UNFCCC is to 
“[p]revent[] ‘dangerous’ human interference with the climate 
system.”60 As early as 1994, the UNFCCC recognized the threat of 
climate change—an extraordinary feat when such little evidence of 
climate change existed.61 The UNFCCC urged states to act in the 
interest of human safety even though the science was not reliable or 
certain.62 The original goal of the UNFCCC was to reach a 
worldwide level of greenhouse gas emissions that would prevent 
anthropogenic interference with the climate system.63 As a result, 
55. Bonnie Docherty & Tyler Giannini, Confronting a Rising Tide: A 
Proposal for a Convention on Climate Change Refugees, 33 HARV. ENVTL. L. REV.
349, 357 (2009) (explaining that the most relevant legal frameworks—climate 
change law and refugee law—do not specifically address the issue of climate change 
refugees). 
56. See infra Section II.A (discussing the failure of current international 
climate change efforts).
57. There is little consensus on the definition of climate migrants, 
environmental migrants, and environmental refugees. Mayer, supra note 50, at 367-
68. “Climate migrants” can be defined as those people who move because of global 
climate change. Id. at 368. They differ from environmental migrants or 
environmental refugees, whose status is based on changes to the environment. Id.
For the purposes of this Note, “climate migrants” and “climate refugees” may be 
used interchangeably to describe people who are displaced and must flee due to 
effects of global climate change.
58. Docherty & Giannini, supra note 55, at 357 (“[T]here is a clear lacuna 
in the existing international legal system.”).
59. United Nations Framework Convention on Climate Change, supra note 
30, at 166, 169. One hundred ninety-five countries have ratified the UNFCCC. First 
Steps to a Safer Future: Introducing the United Nations Framework Convention on 
Climate Change, UNITED NATIONS FRAMEWORK CONVENTION ON CLIMATE CHANGE,
http://unfccc.int/essential_background/convention/items/6036.php (last visited Nov. 
3, 2014). 
60. First Steps to a Safer Future, supra note 59.
61. Id.
62. Id.
63. Id.
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industrialized countries were called upon to work toward the highest 
rates of lowered emissions, while also seeking to help developing 
countries by providing financial support for their climate change 
initiatives.64 When states realized that the provisions in the UNFCCC 
were inadequate to meaningfully reduce greenhouse gas emissions, 
however, the parties to the UNFCCC created the Kyoto Protocol.65
The Kyoto Protocol was created to ensure that states were 
responding to climate change.66 With 192 parties to the Kyoto 
Protocol, it obligates industrialized countries to reduce greenhouse 
gas emissions through specific, binding emission targets.67 The 
Protocol places higher burdens on developed countries because it 
recognizes that those countries have contributed to greenhouse gas 
emissions and global warming at much higher rates than developing 
countries.68 Under the first round commitments, the Kyoto Protocol 
called for parties to reduce emissions of greenhouse gases through 
national measures.69 It required a reduction in greenhouse gas 
emissions by an average of 5.2% during its first commitment period, 
which started in 2008 and ended in 2012.70 However, only Annex I71
countries were committed to these regulations, which generally did 
64. Id.
65. Kyoto Protocol, supra note 30.
66. Background on the UNFCCC: The International Response to Climate 
Change, UNITED NATIONS FRAMEWORK CONVENTION ON CLIMATE CHANGE,
http://unfccc.int/essential_background/items/6031.php (last visited Nov. 3, 2014).
67. Id.
68. Making Those First Steps Count: An Introduction to the Kyoto 
Protocol, UNITED NATIONS FRAMEWORK CONVENTION ON CLIMATE CHANGE,
http://unfccc.int/essential_background/kyoto_protocol/items/6034.php (last visited 
Nov. 3, 2014) (binding only developed countries to reduced emission rates).
69. Kyoto Protocol, UNITED NATIONS FRAMEWORK CONVENTION ON 
CLIMATE CHANGE, http://unfccc.int/kyoto_protocol/items/2830.php (last visited 
Nov. 3, 2014). The Protocol “only binds developed countries because it recognizes 
that they are largely responsible for the current high levels of GHG emissions in the 
atmosphere, which are the result of more than 150 years of industrial activity.” 
Making Those First Steps Count, supra note 68.
70. Kyoto Protocol, supra note 69; see also What are the Requirements of 
the Kyoto Protocol?, MAX-PLANCK-INSTITUT FÜR METEOROLOGIE,
http://www.mpimet.mpg.de/en/kommunikation/fragen-zu-klima-faq/what-are-the-
requirements-of-the-kyoto-protocol.html (last visited Nov. 3, 2014). However, the 
exact percentage differed by country. Id.
71. “Annex I Parties include the industrialized countries that were members 
of the OECD (Organisation for Economic Co-operation and Development) in 1992, 
plus countries with economies in transition . . . .” Parties & Observers, UNITED 
NATIONS FRAMEWORK CONVENTION ON CLIMATE CHANGE,
https://unfccc.int/parties_and_observers/items/2704.php (last visited Nov. 3, 2014).
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not include developing countries,72 and only about fifty-two 
countries were committed to the first-round regulations, not 
including the United States.73 Despite its high standards, the Kyoto 
Protocol has been largely unsuccessful in reducing global 
greenhouse gas emissions for various reasons.74 First, the United 
States refused to become a party to the treaty unless some limits 
were imposed on developing countries.75 Second, over 100 nations 
were exempt from the emission limits in the Protocol, providing no 
incentive for compliance of either the exempted countries or those 
bound by the treaty.76 The Protocol’s failure demonstrates the 
inadequacy of climate change law in addressing the problem of 
threatened island states, just as refugee law demonstrates the 
inability of international law to address statehood in the face of 
disappearing territory.77
B. Loss of Statehood 
Since international refugee law generally addresses situations 
of temporary loss of territory due to conflict, it is not the appropriate 
mechanism to address disappearing island states.78 The Office of the 
United Nations High Commissioner for Refugees has policies for 
72. Kyoto Protocol, supra note 69.
73. Id.
74. Lilian Yamamoto & Miguel Esteban, Vanishing Island States and 
Sovereignty, 53 OCEAN & COASTAL MGMT. 1, 7 (2010).
75. Kyoto Protocol, supra note 69; Peter Saundry, Kyoto Protocol and the 
United States, ENCYCLOPEDIA OF EARTH, http://www.eoearth.org/view/
article/154065/ (last visited Nov. 3, 2014). 
76. Id. It is unlikely that the countries bound by the treaty would abide by it 
when so many other countries were subject to exemptions. 
77. See infra Section II.B.
78. International law generally accounts only for situations in which 
territory is temporarily lost due to boundary disputes, conflict, or breakdown of 
government. Rosemary Rayfuse & Emily Crawford, Climate Change, Sovereignty 
and Statehood 9 (Sydney Law Sch., Legal Studies Research Paper No. 11/59, 2011) 
[hereinafter Rayfuse & Crawford, Climate Change, Sovereignty and Statehood], 
available at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1931466; see also
Emily Crawford & Rosemary Rayfuse, Climate Change and Statehood, in
INTERNATIONAL LAW IN THE ERA OF CLIMATE CHANGE 243, 243 (Rosemary Rayfuse 
& Shirley V. Scott eds., 2012). International law related to refugees, migrants, and 
stateless persons is inadequate to address the unique plight of climate migrants. See 
Mayer, supra note 50, at 379-88. Since this Note focuses mainly on preserving 
statehood while simultaneously addressing the cause of climate change, an in-depth 
examination of the applicability of international law to climate migrants is outside 
the scope of this Note. 
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protecting and assisting internally displaced people, but they do not 
address a situation in which the entire population is displaced.79
Moreover, the 1951 Convention Relating to the Status of Refugees 
(Refugee Convention) bases refugee classification on persecution by 
government authorities.80 The drafters of the Refugee Convention 
specifically sought to exclude climate refugees.81 These laws assume 
that people are only displaced temporarily due to war or other 
conflict, and they assume that the displaced people will be able to 
return, which is not an option for citizens of a disappearing state.82
Furthermore, the Refugee Convention does not protect climate 
migrants before they have moved, which poses a problem for citizens 
of disappearing island states who will need to establish rights and 
protections before they relocate.83 Refugee law is not applicable to 
the current problem of disappearing island states where the 
population will be permanently removed and the existence of their 
states is at risk.84
III. WHAT IS A STATE?: LEGAL DEFINITION OF STATEHOOD
The continued existence of disappearing island states hinges on 
the definition of statehood as recognized in customary international 
law.85 Several states will likely lose their territory to rising seas,86 and 
79. Rayfuse & Crawford, Climate Change, Sovereignty and Statehood,
supra note 78, at 10; see also Mayer, supra note 50, at 405 (“[T]he Refugee 
Convention focuses on the protection of individual rights and would fail to take into 
account the climate migrants’ collective rights.”); Internally Displaced People,
UNHCR, http://www.unhcr.org/pages/49c3646c146.html (last visited Nov. 3, 2014) 
(discussing the UNHCR office’s policies for helping internally displaced people).
80. Mayer, supra note 50, at 381.
81. Id. at 382 (explaining that the drafters of the refugee law “‘recognized 
natural calamities as major causes of human migration and purposefully declined to 
extend refugee status to the victims of such events’” (quoting Jeanhee Hong, Note, 
Refugees of the 21st Century: Environmental Injustice, 10 CORNELL J.L. & PUB.
POL’Y 323, 332 (2001))).
82. See id. at 405 (explaining that the Refugee Convention and “its 
application by states and the UNHCR have prioritized return over assimilation, 
whereas climate migrants need to be considered permanent migrants”).
83. Id. at 406.
84. Rayfuse & Crawford, Climate Change, Sovereignty and Statehood,
supra note 78, at 9-10.
85. See generally Montevideo Convention on the Rights and Duties of 
States, Dec. 26, 1933, 49 Stat. 3097, 165 L.N.T.S. 19 [hereinafter Montevideo 
Convention] (describing the requirements of statehood that are recognized in 
international law).
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their citizens will need to be relocated well before their island is 
completely submerged underwater.87 The Montevideo Convention, 
which defines elements of statehood, is recognized as customary 
international law.88 The continued existence of the state depends on 
whether these soon-to-be disappeared islands can satisfy the 
requirements of statehood.89
A. Montevideo Convention on the Rights and Duties of States 
The Montevideo Convention on the Rights and Duties of States 
(Montevideo Convention) is the authority in international law for the 
definition of a state.90 Article 1 of the Montevideo Convention lists 
four qualifications for statehood: “(a) a permanent population; (b) a 
defined territory; (c) government; and (d) capacity to enter into 
relations with other States.”91 Generally, all four elements are needed 
to establish the existence of a state.92 However, once a state is 
established, the lack of one or more factors may not necessarily 
indicate extinction of a state because there is a “presumption of 
continuity” in international law for existing states.93 In the nearly 
seventy years since the UN was established, few states have become 
extinct.94 The most problematic elements of statehood for 
86. These states include Kiribati, Tuvalu, the Maldives, and the Carteret 
Islands. Mayer, supra note 50, at 363.
87. See id. (discussing various relocation attempts of island-state citizens as 
their territory becomes uninhabitable due to the rising seas). 
88. Montevideo Convention, supra note 85. Although only sixteen states 
have ratified the Montevideo Convention, its definition of statehood is widely 
accepted as customary international law. Jane McAdam, ‘Disappearing States,’ 
Statelessness and the Boundaries of International Law, in CLIMATE CHANGE AND 
DISPLACEMENT: MULTIDISCIPLINARY PERSPECTIVES 105, 110 (Jane McAdam ed., 
2012); Michael Gagain, Climate Change, Sea Level Rise, and Artificial Islands: 
Saving the Maldives’ Statehood and Maritime Claims Through the ‘Constitution of 
the Oceans,’ 23 COLO. J. INT’L ENVTL. L. & POL’Y 77, 89 (2012).
89. See generally Montevideo Convention, supra note 85 (describing the 
requirements of statehood).
90. McAdam, supra note 88, at 110.
91. Montevideo Convention, supra note 85, at 25.
92. McAdam, supra note 88, at 110.
93. Id. The “presumption of continuity” asserts that once a state is created 
and recognized in international law, it is difficult for it to disappear or for its status 
to change so that it is no longer a recognized state. Id.
94. JAMES CRAWFORD, THE CREATION OF STATES IN INTERNATIONAL LAW
715 (2d ed. 2006).
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disappearing island states are the territory, population, and 
government requirements.95
1. Defined Territory
Having a defined territory may be open to interpretation in 
international law.96 There is not a minimum amount of territory that a 
state must hold in order to satisfy this requirement.97 States are not 
even required to have fixed or permanent boundaries or a contiguous 
territory in order to meet the territory criteria of statehood.98 An 
independent state’s territory may be located as an enclave within 
another state.99
Some scholars argue that the territory requirement inherently 
means that a government entity has control over the territory, not 
merely the existence of a physical territory.100 Additionally, control 
over territory is defined as “exclusive control.”101 States need to 
possess territory because they cannot exist “‘as a . . . disembodied 
95. See generally Jenny Grote Stoutenburg, When Do States Disappear?: 
Thresholds of Effective Statehood and the Continued Recognition of 
“Deterritorialized” Island States, in THREATENED ISLAND NATIONS: LEGAL 
IMPLICATIONS OF RISING SEAS AND A CHANGING CLIMATE, supra note 48, at 60-72 
(explaining when an island state would fail to meet the traditional criteria of 
statehood). The fourth element of statehood—capacity to enter into relations with 
other states—functions more as “a consequence, rather than a criterion, of 
statehood.” McAdam, supra note 88, at 114. Since island states are already 
established states in international law—rather than new entities trying to achieve 
statehood—they likely already have the capacity to enter into relations with other 
states, which will continue so long as they can maintain an effective government. In 
fact, it is arguable that the last factor is the only one that will remain strong because 
the state necessarily has to enter into relations with another state to arrange for the 
relocation of its people.
96. See McAdam, supra note 88, at 111 (proposing a question, “[D]o 
[states] need to remain [territorial entities] in order to preserve their legal status?” 
and asserting that states can operate from outside their national territories).
97. Id.; see also Stoutenburg, supra note 95, at 60 (“[I]nternational law does 
not prescribe a minimum area necessary for a State to exist on.”).
98. McAdam, supra note 88, at 111. 
99. Id. For example, San Marino is located within the borders of Italy, but 
maintains a separate territory and separate state identity. See Territory San Marino,
SAN MARINO SITE, http://www.sanmarinosite.com/eng/territorio.html (last visited 
Nov. 3, 2014).
100. See CRAWFORD, supra note 94, at 46; VAUGHAN LOWE, INTERNATIONAL 
LAW 138 (2007).
101. McAdam, supra note 88, at 112.
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spirit.’”102 Furthermore, uninhabitable land might not qualify as 
territory for the purposes of statehood103 because the territory 
requirement reflects the customary belief that in order to qualify for 
statehood, an entity must have a government that has authority over a 
territory and a population that inhabits it.104 Nonetheless, states 
continue to exist even when their governments operate outside of the 
borders of their national territory or have shifting populations.105
2. Permanent Population
The population issue may arise for disappearing island states 
before that of losing physical territory because most islands will 
become uninhabitable long before they completely disappear under 
water.106 If people are forced to relocate, a state’s population may be 
dispersed to different places across the globe and may no longer be 
considered permanent.107 This issue begs the question of whether 
island states can maintain legal statehood if they do not have a 
permanent population.108 Much like there is no minimum territory 
requirement, a state is not required to have a minimum population.109
In fact, Tuvalu, one of the island states in jeopardy of disappearing, 
has the second smallest population of states in the world.110 The only 
102. CRAWFORD, supra note 94, at 48 (quoting U.N. SCOR, 383d mtg. at 11, 
U.N. Doc. S/PV.383 (Dec. 2, 1948)). The United States Ambassador for Israel stated 
that there is no “‘insistence that the territory of a State must be exactly fixed by 
definite frontiers’” and that “‘precise delimitation of the boundaries of that 
territory’” is not required. Id. (quoting U.N. SCOR, 383d mtg., supra, at 11).
103. Stoutenburg, supra note 95, at 61.
104. McAdam, supra note 88, at 112.
105. Id.
106. Mayer, supra note 50, at 363; see also Stoutenburg, supra note 95, at 61 
(“Most likely, the island State would become uninhabitable long before it became 
completely submerged.”).
107. Mayer, supra note 50, at 384 (explaining the population requirement of 
statehood is likely to be challenged before the territorial requirement).
108. See Stoutenburg, supra note 95, at 63.
109. McAdam, supra note 88, at 112. The Pacific island territory of the 
Pitcairn Islands is home to a permanent population of about fifty people. 
Stoutenburg, supra note 95, at 63. Nonetheless, the UN has acknowledged that these 
people have the right to pursue statehood. Id. at 63-64. Thus, it is important to note 
that a group as small as fifty people could meet the population criterion of statehood. 
Id. at 64.
110. McAdam, supra note 88, at 112. The population of Tuvalu alone is 
approximately 11,000, meaning that tens of thousands of people would need to be 
relocated from one state alone. Rayfuse, supra note 19, at 9.
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requirement is that the population of a state is permanent.111
However, climate change has introduced a new problem requiring 
consideration by international law—whether a state can continue to 
exist when most, or all, of its population resides outside of the state’s 
defined territory and will continue to do so permanently.112
Currently, several Pacific island states exist where about half of their 
population lives outside of the country, and their statehood is still 
recognized in the international community.113 The requirement for a 
population is not based solely on the proportion of the population 
that permanently resides in a territory.114 However, even in cases 
where the majority of the population resides outside of the country, 
there is still some percentage of citizens permanently residing within 
the state’s territory.115 If an island ceased to exist because it was 
submerged under water due to rising sea levels, it would be 
impossible for even a small percentage of people to live permanently 
on the island.116
The disappearing islands pose a unique problem because once 
residents leave their territory, they will not return.117 The resulting 
new issue is whether the population requirement is changed if a 
majority of residents of a territory leave, without ever expecting to 
return, with the belief that their territory will cease to exist above 
water.118 The population that leaves is likely to seek refuge in the 
111. McAdam, supra note 88, at 112; see also CRAWFORD, supra note 92, at 
52. Permanent merely means that the population of a state cannot be transitory. 
McAdam, supra note 88, at 112.
112. McAdam, supra note 88, at 113.
113. Id. Over 56% of Samoans and 46% of Tongans live outside their home 
countries, suggesting that the population element of statehood is not determined by 
the percentage of population living within the state. Id.
114. Id.
115. Id.
116. See generally SUN COME UP, supra note 1 (explaining that all their 
citizens will need to relocate within a few decades); see also Roger Zetter, The Role 
of Legal and Normative Frameworks for the Protection of Environmentally 
Displaced People, in MIGRATION, ENVIRONMENT AND CLIMATE CHANGE: ASSESSING 
THE EVIDENCE 385, 396 (Frank Laczko & Christine Aghazarm eds., 2009) 
(explaining there are situations where “environmental change will be so dramatic 
and so all-encompassing of livelihoods that . . . most or all inhabitants of an 
impacted area will be forced to migrate”). The most noteworthy example of this type 
of “forced” migration will occur with island states due to sea-level rise. Id.
117. See Gregory E. Wannier & Michael B. Gerrard, Overview, in
THREATENED ISLAND NATIONS: LEGAL IMPLICATIONS OF RISING SEAS AND A 
CHANGING CLIMATE, supra note 48, at 8 (“If certain small island nations become 
uninhabitable, their populations will need to relocate somewhere.”).
118. McAdam, supra note 88, at 113.
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territory of another state, making it questionable whether a 
government can control and exist in a territory that lacks a 
population of people.119
3. Government
There is no bright-line standard in international law for when a 
state satisfies the “government” element of statehood.120 States may 
be recognized entities in international law even if they lack effective 
governments.121 One scholar argues that the government element can 
be distinguished as exercising actual authority over people and 
territory—government—and the right to exercise authority with 
respect to other states—independence.122 While it may be possible 
for the governments of disappearing island states to operate as 
governments-in-exile, they face the challenge of retaining 
recognition by other states after their population has been 
transplanted elsewhere.123 The government-in-exile might have a 
right to exercise authority over the territory, but it is unclear whether 
it can exercise authority over its people who are now residents of 
another state.124 If not, the government may lack both the right to 
authority and the actual authority needed to establish a legitimate 
government.125
4. Capacity for Relations with Other States
The capacity to enter into relations with other states is not a 
major issue for disappearing island states insomuch as this capacity 
depends on the existence of a government.126 The capacity to enter 
into relations is, therefore, a consequence of statehood, rather than a 
119. See id. There are hardly any places on the globe that are both 
“unclaimed territory” and habitable. See generally Trapezium Nullis, HIST. THAT 
HAPPENED (Aug. 31, 2013), http://www.historythathappened.com/category/sudan 
(identifying a small area in Africa that is “essentially the last unclaimed habitable 
territory in the world”). Thus, it is likely that climate refugees would need to settle 
on the territory of another.
120. CRAWFORD, supra note 94, at 56.
121. See id.
122. Id. at 57; see also McAdam, supra note 88, at 113.
123. See infra Subsection III.B.2 (discussing a possible fifth factor of 
statehood).
124. See CRAWFORD, supra note 94, at 57.
125. Id.
126. McAdam, supra note 88, at 114.
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criterion of statehood.127 The island states in jeopardy are currently 
recognized states in international law, meaning that their 
governments already have the power to enter into relations with 
other states.128 Thus, if the government can maintain its recognition 
by other states, the factor of relations with other states is a relatively 
moot point because it is not needed to establish statehood.129
Although this four-factor definition is a guiding principle in 
international law, the definition of statehood is still open to 
interpretation.130
B. Changes in the Legal Theory of Statehood
Despite the wide acceptance of the definition of statehood as 
described by the Montevideo Convention, the theory of statehood 
continues to evolve.131 The traditional definition of statehood is now 
somewhat inconsistent with the existence of “failed states” and de 
facto states.132 The four criteria outlined in the Montevideo 
Convention may no longer be necessary to establish the existence of 
a state.133
1. Once a State, Always a State?
Although several states in international law have lost one or 
more of the elements required for statehood, they are nonetheless 
considered states because they previously met the four criteria of 
statehood.134 Scholars suggest that once statehood is established, it 
acts as a shield that protects the entity from attacks on its 
127. Id.; see also CRAWFORD, supra note 94, at 61.
128. McAdam, supra note 88, at 114.
129. Id.
130. See infra Section III.B. 
131. See Milena Sterio, A Grotian Moment: Changes in the Legal Theory of 
Statehood, 39 DENV. J. INT’L L. & POL’Y 209, 215-16 (2011) (discussing the change 
in the theory of statehood); see also Maxine A. Burkett, The Nation Ex-Situ, in
THREATENED ISLAND NATIONS: LEGAL IMPLICATIONS OF RISING SEAS AND A 
CHANGING CLIMATE, supra note 48, at 94-95 (discussing the flexibility of the 
concept of statehood).
132. Sterio, supra note 131, at 215-17; see also Daniel Thürer, The “Failed 
State” and International Law, INT’L REV. RED CROSS (Dec. 31, 1999), 
https://www.icrc.org/eng/resources/documents/misc/57jq6u.htm (“Even when States
have collapsed, their borders and legal personality have not been called in 
question.”).
133. See Sterio, supra note 131, at 216. 
134. Id.
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sovereignty.135 Minor changes will not affect the overall power of the 
shield, and it is rare that an entire state should cease to exist.136
The ability of states to exist despite lacking a necessary 
criterion of statehood suggests that island states can also maintain 
statehood although they no longer meet the traditional definition of 
statehood.137 Many countries with ongoing territorial disputes are still 
considered states.138 Additionally, there are legally recognized states 
that have constantly changing populations, yet their statehood status 
remains intact.139 Moreover, several states are deemed “failed states” 
because they lack stable or effective governments, yet still retain 
their statehood.140 The term “failed state” generally means that a state 
is unsuccessful, not that it should or will cease to exist.141 The 
presence of “failed states” indicates that a state can retain its 
statehood in international law despite the fact that it may no longer 
satisfy the “government” requirement.142 If a state can retain its 
statehood, despite being deemed a “failed state,” then it seems likely 
135. Id.; see also Burkett, supra note 131, at 94 (explaining that there is a 
strong presumption in international law “that favors the continuity and disfavors the 
extinction of an established State”). 
136. Sterio, supra note 131, at 216; see also Burkett, supra note 131, at 94 
(“[S]ubstantial changes in territory, population, or government or even a 
combination of all three do not necessarily extinguish a State.”).
137. See Burkett, supra note 131, at 94-95 (“That possibility for flexibility 
[in the concept of statehood] coupled with the strong presumption that favors the 
continuity and disfavors the extinction of an established State suggests that 
acceptance of creative interpretations of law to recognize the continued existence of 
a State – particularly in this ‘unusual situation’ [of disappearing island states] – is 
plausible . . . .” (footnote omitted)).
138. Jeffrey L. Dunoff, Steven R. Ratner & David Wippman, 
INTERNATIONAL LAW NORMS, ACTORS, PROCESS: A PROBLEM-ORIENTED APPROACH
115 (3d ed. 2010) (discussing states with disputed borders). It is arguable whether 
some of these states meet the territory requirement, yet they retain their statehood. 
For example, North and South Korea constantly fight over their borders, yet their 
statehood status in international law remains intact. Sterio, supra note 131, at 216-
17. Additionally, Israel’s borders are constantly challenged because of disputes with 
its neighbors. Id. at 216. Nonetheless, these entities retain their statehood, which 
remains unchallenged by other states. Id. at 216-17.
139. Sterio, supra note 131, at 217. Despite population shifts in Iraq, Sudan, 
and the Democratic Republic of the Congo over the past several years, no one has 
ever challenged their statehoods. Id.
140. Id. at 216-17. Both Somalia and Afghanistan have been deemed “failed 
states” due to their lack of stable governments, yet they have maintained statehood 
in international law. Id. at 217.
141. Id. A “failed state” is one that retains its legal capacity, but loses its 
ability to exercise it. Thürer, supra note 132.
142. See Sterio, supra note 131, at 217.
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an island state, which once met the territory requirement of 
statehood, may also be allowed to continue to exist as a state in 
international law.143
2. De Facto States
“Statehood has become a malleable and somewhat anomalous 
theory in the latter half of the 20th century, because of the 
phenomenon of de facto states.”144 De facto states are entities that 
satisfy all four conditions of statehood as outlined in the Montevideo 
Convention, but are not recognized as legitimate states by the 
international community.145 Without recognition by the international 
community, a de facto state’s ability to participate in the 
international community is extremely limited.146
Although disappearing island states would not qualify as de 
facto states, the existence of these states proves that the customary 
requirements of statehood do not in and of themselves guarantee the
existence of a state in the international legal regime.147 The presence 
of de facto states also suggests that there has been a change in the 
legal theory of statehood to include a fifth factor—recognition by 
great powers.148 Although recognition is not a formal requirement of 
statehood, it plays an important role in determining the existence of a 
state.149 Both de facto states and the suggestion of a fifth requirement 
143. See id.
144. Id. at 226.
145. Id.; see also SCOTT PEGG, INTERNATIONAL SOCIETY AND THE DE FACTO
STATE 26-27 (1998) (explaining that de facto states are unable to gain recognition in 
the international community and therefore remain illegitimate). Examples of de 
facto states are Taiwan, Northern Kosovo, Northern Cyprus, Republika Srpska, 
South Ossetia, and Abkhazia. Sterio, supra note 131, at 226.
146. PEGG, supra note 145, at 50.
147. See Sterio, supra note 131, at 230. 
148. Id.; see also LOWE, supra note 100, at 160-66 (discussing the 
“recognition” factor of statehood). Recognition occurs when states are treated as 
sovereign entities. See Sterio, supra note 131, at 230. Therefore, although a state 
may have the ability to enter relations with others, unless the powerful states 
recognize the statehood-seeking entity as a state, it cannot meet the definition of 
statehood. Id. For the purposes of this Note, it does not matter so much whether or 
not the fifth element of statehood actually exists. The fact that some scholars 
recognize the existence of a new factor of statehood suggests that the definition of 
statehood is not set in stone and may be open to interpretation. Therefore, 
disappearing island states may be able to continue to exist in some unique new 
quasi-state form independent of any current existing legal regime because the 
definition of statehood is in flux.
149. Sterio, supra note 131, at 215-16.
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for statehood imply a change in the legal theory of statehood.150 This 
change suggests that statehood is no longer exclusively determined 
based on the existence of the four traditional elements and that a 
state may maintain statehood by existing as a deterritorialized 
state.151
IV. DETERRITORIALIZED STATE
A deterritorialized state, in which an “authority” would act as a 
trustee of the state’s assets and act for the benefit of its relocated 
citizens, may legitimately exist in international law.152 International 
law “already recognizes that sovereignty and nation may be 
separated from territory.”153 The “authority” would have control over 
the continued maritime zones and would use the resources from the 
maritime zone to finance the relocation of the state’s population.154
This “authority” would also continue to represent the interests of its 
citizens from its new host state, even after they are displaced from 
their native territory.155
The notion of a deterritorialized state is already accepted in 
international law.156 Two prominent deterritorialized states—Knights 
of Malta and the Holy See—are recognized as states despite lacking 
a defined territory.157 International law has also adapted to allow the 
existence of the European Union, which exercises sovereign rights 
despite the fact that it neither satisfies the requirement for statehood 
150. Id. at 230.
151. Id. at 233 (“The four traditional criteria of statehood no longer suffice to 
prove that an entity ought to be treated as a state under modern-day international 
law.”). One scholar suggests that there is also a “legitimacy” requirement to 
statehood that requires a state to emerge in “a manner that is consistent with the 
principle of self-determination.” LOWE, supra note 100, at 159. This factor is 
important insomuch as it suggests that the definition of statehood is not a fixed 
concept.
152. Rayfuse, supra note 19, at 11.
153. Id.; see also Burkett, supra note 131, at 102 (“[T]he trend of dispersed 
residence and transboundary loyalties has already disrupted the ‘neat correlation 
between citizenship and residence.’” (quoting Michelle A. McKinley, Conviviality, 
Cosmopolitan Citizenship, and Hospitality, 5 UNBOUND 55, 83 (2009))). Thus, 
international law can change so that territory is no longer a requirement of 
statehood. Id.
154. Rayfuse, supra note 19, at 11.
155. Id.
156. Id. at 10; see also Burkett, supra note 131, at 96-97 (“[T]he 
deterritorialized State is neither new nor inconceivable under current international 
law.”).
157. Burkett, supra note 131, at 97-98.
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nor is recognized as a state.158 Examples of existing deterritorialized 
states prove that international law does not require a state to have a 
defined territory in order to be recognized as a sovereign entity, and 
it demonstrates that international law has the ability to address the 
unique problem of disappearing states without completely 
eliminating the state.159
Some island states, such as Tuvalu and the Maldives, have 
considered developing a deterritorialized state.160 The leaders of 
Tuvalu attempted to reach an agreement with Australia in which 
Australia would accept all of Tuvalu’s population, but Tuvalu’s 
government would continue to operate from within Australia.161
However, Australia and other states are often unwilling to take on 
the burden of becoming a “host state” for these deterritorialized 
states due to the costs associated with this option, despite the fact 
that they are recognized in international law.162 In 2001, Tuvalu 
asked Australia about the possibility of relocating Tuvalu’s 
population to Australia, but Australia outright refused.163 Tuvalu also 
approached New Zealand about relocation options, but New Zealand 
would only agree to a thirty-year immigration program, accepting a 
maximum of seventy-five Tuvaluans a year.164 Tuvalu has a 
population of about 11,000 residents, so even if they could send 
some people to New Zealand, a majority of the population would 
remain unprotected.165 Due to the inability to form a deterritorialized 
state, island states have attempted to maintain statehood in other 
ways, though none have been effective.166
158. Rayfuse, supra note 19, at 11. Similarly, although Taiwan is not 
recognized as a state, the international community acknowledges its sovereignty in 
international economic affairs. Burkett, supra note 131, at 98.
159. See Burkett, supra note 131, at 98; see also Rayfuse, supra note 19, at 
11 (asserting that “international law already recognizes that sovereignty and nation 
may be separated from territory” and that “[i]nternational law is thus fully capable 
of responding to the problem of disappearing states in a way that positively 
recognizes their sovereign rights”).
160. Rayfuse, supra note 19, at 12.
161. Id.
162. Id. at 9.
163. Id.
164. Id. Additionally, New Zealand required these seventy-five Tuvaluans to 
be “of good character and health, have basic English skills, have a job offer in New 
Zealand, and be under 45 years of age.” Id. (internal quotation marks omitted). New 
Zealand appeared to be more interested in excluding Tuvaluans than welcoming 
them, as evidenced by the restrictive requirements.
165. Id. 
166. See infra Part V.
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V. EARLY SOLUTIONS AND PROBLEMS
There have been several suggested solutions for threatened 
island nations, though none of them have proved successful.167 The 
international community tried to tackle climate change before the 
rising sea level became a serious threat, but the main climate change 
treaty—the Kyoto Protocol—was ineffective.168 Some solutions, like 
sea defenses and artificial islands, are too expensive for small island 
nations and, therefore, not a viable alternative.169 Further, while a 
government-in-exile could be a feasible alternative for island nations, 
current international law does not address a permanent government-
in-exile situation.170
A. Addressing the Cause: Ending Global Warming
The ideal solution to the disappearing-islands problem involves 
addressing the causes of global warming and preventing sea levels 
from rising any further.171 Greenhouse gas emissions are consistently 
rising and expected to continue if states and their citizens do not take 
the initiative to change their behavior.172 In particular, without 
adjustments in behavior, sea levels are anticipated to rise drastically 
over the next century, potentially rising an entire meter.173 Island 
states are especially vulnerable to these changes because most are 
low lying relative to the sea.174 Tuvalu’s highest point is five meters 
above sea level, with most of the island less than a meter above sea 
167. See infra Sections V.B-C.
168. See infra Section V.A.
169. See infra Sections V.B-C.
170. See infra Section V.D.
171. See supra Part I (explaining the adverse effects of climate change—
including rising sea levels).
172. See IPCC REPORT SUMMARY, supra note 29, at 12.
173. Id. at 26 fig.SPM.9. Between AD 01 and AD 1900, there was relatively 
little change to the sea level. IPCC REPORT 2007, supra note 38, at 409. However, 
“over the past century, the Global Mean Sea Level (GMSL) has risen by 4 to 8 
inches.” Sea Level Rise, NAT’L GEOGRAPHIC, http://ocean.nationalgeographic.com/
ocean/critical-issues-sea-level-rise/ (last visited Nov. 3, 2014). Moreover, the 
“annual rate of rise over the past 20 years has been 0.13 inches (3.2 millimeters) a 
year, roughly twice the average speed of the preceding 80 years,” and experts expect 
ocean levels to continue to rise. Id.
174. Tiffany T.V. Duong, When Islands Drown: The Plight of “Climate 
Change Refugees” and Recourse to International Human Rights Law, 31 U. PA. J.
INT’L L. 1239, 1242 (2010) (stating that melting ice and rising sea levels will cause 
small islands to disappear).
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level.175 Despite rising sea levels, countries have not drastically 
changed their behavior in order to address climate change.176
It is unlikely that any significant changes will be made by the 
largest greenhouse gas-emitting countries in the near future that 
would stop the rising sea levels and counter the issue of disappearing 
island states.177 Current efforts, especially those under the Kyoto 
Protocol, have not stopped the increase of greenhouse gas 
emissions.178 The Kyoto Protocol was created with the goal of 
eliminating or severely reducing greenhouse gas emissions from the 
world’s worst offenders.179 If this international and widely adopted 
protocol has been largely unsuccessful, it is unlikely that drastic 
changes will be made of these countries’ own volition. 
B. Sea Defenses
Some states have attempted to implement sea defenses—
artificial measures intended to conserve natural coastlines180—to 
prevent the sea line from encroaching on land any further.181 A state 
creates sea defenses when it wants to reinforce its natural baseline 
and prevent erosion or flooding from sea level rise.182 Several 
countries—including the Netherlands, Vietnam, China, Malaysia, 
and Japan—installed sea defenses to protect their maritime zones,183
a practice accepted in international law.184 For example, in 
175. Id. at 1242-43.
176. See Samoa: Stopping Climate Change Is ‘About People, About 
Survival,’ Says UN Envoy, UN NEWS CENTRE (Sept. 2, 2014), http://www.un.org/
apps/news/story.asp?NewsID=48614#.VCssYkvVRK4 (“World leaders have not 
sufficiently addressed climate issues.”).
177. See supra Section II.A (discussing the current state of international 
climate change law).
178. See supra Section II.A (discussing the failure of the Kyoto Protocol).
179. Making Those First Steps Count, supra note 68.
180. Rosemary Rayfuse, Sea Level Rise and Maritime Zones: Preserving the 
Maritime Entitlements of “Disappearing” States, in THREATENED ISLAND NATIONS:
LEGAL IMPLICATIONS OF RISING SEAS AND A CHANGING CLIMATE, supra note 48, at 
175.
181. Jörgen Ödalen, Underwater Self-Determination: Sea-Level Rise and 
Deterritorialized Small Island States, 17 ETHICS, POL’Y & ENV’T 225, 225 (2014). 
Examples of sea defenses include groynes, sea walls, or other structures aimed at 
protecting the coastline against the rising sea. LILIAN YAMAMOTO & MIGUEL 
ESTEBAN, ATOLL ISLAND STATES AND INTERNATIONAL LAW: CLIMATE CHANGE 
DISPLACEMENT AND SOVEREIGNTY 87 (2014).
182. Rayfuse, supra note 180, at 175.
183. Id.
184. Id. at 175-76. 
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international law, even when the natural island is no longer above 
water, the artificial defense takes its place and is sufficient to 
establish a base point for maritime zones.185 However, installing sea 
defenses may prove expensive and infeasible, as some sea defenses 
cost roughly $4,000 per meter—or $4 million per kilometer.186 It is 
unlikely that small island nations are able to independently finance 
these projects and would therefore need financial support from the 
international community.187
Nonetheless, some sea defenses are harmful to the island and 
may cause long-term damage.188 States that are exclusively made up 
of atolls189 are most at risk of adverse effects because atolls depend 
on a healthy coral reef for their survival, and sea defenses have 
harmful effects, which may cause stress to the corals.190 Once 
artificial defenses are employed, it becomes nearly impossible for the 
island to survive without them because natural adaptation processes 
185. Id. at 176.
186. YAMAMOTO & ESTEBAN, supra note 181, at 87. Installing sea defenses 
to protect all 200 islands of the Maldives would cost approximately $6 billion. Ann 
Powers, Sea-Level Rise and Its Impact on Vulnerable States: Four Examples, 73 LA.
L. REV. 151, 170 (2012). The Maldives attempted to reinforce one of its islands with 
tetrapod concrete armor units. YAMAMOTO & ESTEBAN, supra note 181, at 87. Due 
to the high cost, however, the Japanese government paid for 99% of the $63 million 
project. See also Nick Bryant, Maldives: Paradise Soon to Be Lost, BBC NEWS (July 
28, 2004, 12:03 PM), http://news.bbc.co.uk/2/hi/south_asia/3930765.stm.
187. See Derek Wong, Sovereignty Sunk? The Position of ‘Sinking States’ at 
International Law, 14 MELBOURNE J. INT’L L. 346, 384 (2014) (“Island states are not 
wealthy.”); see also MCADAM, supra note 51, at 124 (explaining that Kiribati and 
Tuvalu are both considered Least Developed Countries due to their low national 
incomes, weak human assets, and high economic vulnerability); Powers, supra note 
186, at 171 (“SIDS [small island developing states] are unlikely to have the 
resources to implement these sorts of high-cost initiatives.”).
188. YAMAMOTO & ESTEBAN, supra note 181, at 87. Although these defenses 
are often implemented to prevent soil erosion, in some cases, they cause and 
accelerate coastal erosion. Powers, supra note 186, at 170; see also Elizabeth C. 
Black, Climate Change Adaptation: Local Solutions for a Global Problem, 22 GEO.
INT’L ENVTL. L. REV. 359, 375 (2010) (“[M]any flood and erosion control structures 
such as sea walls . . . often increase flood risks and exacerbate problems in the long 
run.”). 
189. YAMAMOTO & ESTEBAN, supra note 181, at 14. “Atolls are islands made 
mainly from dead corals and foraminifera, enclosing a central lagoon and 
surrounded by an annular coral reef ecosystem.” Id. Many countries in the world 
have atolls; however, only a few—Tuvalu, Kiribati, the Marshall Islands, and the 
Maldives—are comprised exclusively of atolls. Id.
190. Id. at 87. Sea defenses impact the local environment, water quality, and 
sediment transport, which, in turn, affect the coral reef. Id. Destruction of the coral 
reef may cause higher water depths and bigger waves. Id. at 89.
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are disrupted and the natural protection of the corals has been lost.191
Therefore, sea defenses will constantly need to be reinforced in order 
to ensure the island’s survival.192 Furthermore, sea defenses are not 
immune from the harmful effects of climate change.193 The 
foundations of the sea-defense structures must endure greater scour, 
and the main structure is likely to see larger and more frequent 
waves, which could cause even greater problems for the atoll.194 It is 
difficult to design sea defenses that will provide adequate long-term 
protection.195 Even if they could be designed and maintained to 
afford sufficient protection, it is unlikely that poorer countries have 
the financial resources necessary to implement this solution.196 Atoll 
islands, therefore, must look to other alternatives to maintain their 
state identity, such as the construction of artificial islands.197
C. Construction of Artificial Islands
Some disappearing states have considered creating artificial 
islands to which their citizens can relocate.198 The Maldives tried to 
implement this idea with the creation of the artificial island of 
Hulhumalé.199 This island, which is still under construction, was 
191. Id. at 88.
192. Id.
193. Id. at 90; see also Powers, supra note 186, at 171 (“[E]ven the most 
sophisticated and expensive coastal defenses may be no match for Mother Nature.”). 
194. YAMAMOTO & ESTEBAN, supra note 181, at 90. Bigger waves may lead 
to overtopping, or waves cascading over the top of the structure into the area it was 
supposed to protect, and will require more frequent reinforcement. Id.
195. Id. at 96. Building sea defenses would require either accepting a greater 
risk level or overdesigning the sea defense. Id. at 96-97. If states accept a higher risk 
level, they may not be adequately prepared for the harmful effects of the sea, leading 
to even more detrimental effects to their islands. Id. at 97. Overdesigning, however, 
would be a great financial burden on residents. Id.
196. Id.; see also Black, supra note 188, at 375 (explaining that sea walls are 
an expensive option with high social and environmental costs and should, therefore, 
be the last resort in any climate adaptation plan); Issues Overview, ISLANDS FIRST,
http://www.islandsfirst.org/issues (last visited Nov. 3, 2014) (asserting that most 
island states are not wealthy and are ill-equipped to install the necessary defense 
measures to protect their land).
197. See infra Section V.C.
198. Ödalen, supra note 181, at 228.
199. See Gagain, supra note 88, at 118. Hulhumalé was created out of a 
small landmass that already existed, costing roughly $63 million USD total. Id. at 
119. The cost of erecting a sea defense versus the creation of an artificial island 
depends on the size of the island. Some large islands may not want to pay the cost of 
building sea defenses for many miles, so an artificial island may be cheaper. 
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created for human habitation and is currently home to a population of 
20,000 residents.200 Under the United Nations Convention on the 
Law of the Sea (LOSC), states may construct artificial islands both 
in their territorial waters and on the high seas.201 While states have 
the right to exercise sovereignty over artificial islands in their 
internal waters or territorial seas, states do not have the right to 
exercise jurisdiction over artificial islands on the high seas.202
It is important to note, however, that artificial islands do not 
have the same status as natural islands under international law, which 
affects the state’s rights in the exclusive economic zone.203 The 
LOSC is the primary authority on the legal status of artificial 
islands.204 However, the LOSC does not explicitly define an 
“‘artificial island,’” so its definition must be inferred from other 
sources of international law.205 The LOSC defines an island as “a 
naturally formed area of land, surrounded by water, which is above 
water at high tide.”206 This definition, which includes the term 
However, it is likely that both these options are too expensive for small island states 
that are often home to poorer individuals. See id.; YAMAMOTO & ESTEBAN, supra 
note 181, at 94. 
200. Ödalen, supra note 181, at 235 n.5.
201. Gagain, supra note 88, at 101-02. The LOSC is “an unprecedented 
attempt by the international community to regulate all aspects of the resources of the 
sea and uses of the ocean.” The United Nations Convention on the Law of the Sea: A 
Historical Perspective, OCEANS & L. SEA, http://www.un.org/depts/los/
convention_agreements/convention_historical_perspective.htm (last visited Nov. 3, 
2014). Some of its most important features include regulation of 
[n]avigational rights, territorial sea limits, economic jurisdiction, [the] 
legal status of resources on the seabed beyond the limits of national 
jurisdiction, passage of ships through narrow straits, conservation and 
management of living marine resources, protection of the marine 
environment, a marine research regime and, a more unique feature, a 
binding procedure for settlement of disputes between States. 
Id.
202. Gagain, supra note 88, at 102. States cannot exercise jurisdiction over 
artificial islands on the high seas because such an action would constitute a state 
exercising sovereignty over the high seas, which violates the LOSC. Id.
Additionally, states may only exercise jurisdiction—not sovereignty—over artificial 
islands constructed in the state’s exclusive economic zone or continental shelf of a 
state. Id.
203. Id. at 101; see also United Nations Convention on the Law of the Sea 
art. 60, ¶ 8, Dec. 10, 1982, 1833 U.N.T.S. 397 [hereinafter LOSC].
204. Gagain, supra note 88, at 101.
205. Id.; see also Samuel Pyeatt Menefee, “Half Seas Over”: The Impact of 
Sea Level Rise on International Law and Policy, 9 UCLA J. ENVTL. L. & POL’Y 175, 
209-10 (1991).
206. LOSC, supra note 203, at 442 (defining an island in Article 121(1)).
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“‘naturally formed,’” necessarily excludes artificial islands from 
enjoying the same legal status as islands.207
Unfortunately, the law remains unclear about whether artificial 
islands can satisfy the territory requirement of statehood.208 There are 
only a few relevant municipal court decisions and limited 
commentary among legal scholars that discuss this topic.209 One of 
the few court decisions regarding artificial islands—a municipal 
German court in In re Duchy of Sealand—held that a defined 
territory for the purposes of statehood was something situated on a 
fixed point on the Earth’s surface.210 The court further held that 
territory for the purpose of statehood can only be parts of the Earth’s 
surface that have come into existence naturally, thereby excluding 
artificial islands.211 Nonetheless, there is still little guidance in 
international law on whether an artificial island can satisfy the 
territory requirement.212 Even if disappearing island states wanted to 
construct artificial islands to maintain statehood, the process of 
creating artificial islands is expensive, and island states would likely 
need help from the international community.213 Thus, citizens of 
islands states will need to relocate and may seek to maintain 
statehood through a government-in-exile.214
D. Governments-in-Exile
Some scholars have suggested that island states may be able to 
maintain their statehood through a government-in-exile215—a
207. Gagain, supra note 88, at 101 (quoting LOSC, supra note 203, at 442). 
Furthermore, Article 60 of the LOSC explicitly states that in respect to the exclusive 
economic zone, artificial islands do not have the same legal status as islands. LOSC, 
supra note 203, at 420 (explaining the status of artificial islands in Article 60(8)).
208. Gagain, supra note 88, at 112-13.
209. In re Duchy of Sealand, 80 I.L.R. 683, 685 (Admin. Ct. of Cologne 
1978), available at http://www.uniset.ca/naty/80ILR683.htm (holding that the 
territory element of statehood was not satisfied by the creation of an anti-aircraft 
platform). Most scholars are silent on the topic. Gagain, supra note 88, at 113.
210. 80 I.L.R. at 686. Territory can only be part of mother earth or 
something directly on Earth. Id.
211. Id. (holding no part of the artificial island was connected to the state’s 
proper territory and, therefore, cannot meet the “territory” requirement of 
statehood).
212. Gagain, supra note 88, at 117-18.
213. Ödalen, supra note 181, at 228.
214. See infra Section V.D.
215. McAdam, supra note 88, at 116; see also YAMAMOTO & ESTEBAN,
supra note 181, at 208-10 (discussing governments-in-exile); CRAWFORD, supra
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government of one state that operates from the territory of another 
state.216 These governments are generally created in situations of 
occupations or annexations and are considered temporary,217
operating from another territory until the government can regain 
control in its home territory.218 Therefore, the government is able to 
operate, and the state is able to maintain its statehood even though it 
has lost the required territory element.219
Although the legitimacy of governments-in-exile is recognized 
in international law, they generally emerge due to invasion and 
colonization, rather than climate change displacement.220 Accepting 
governments-in-exile in terms of environmental displacement poses 
several problems.221 It remains unclear whether a government-in-
exile can maintain control over its disappearing territory and 
maritime zone indefinitely.222 States may have the ability to “freeze” 
the boundaries of their current maritime zones so that the rising sea 
levels do not affect a state’s current zones.223 However, governments-
in-exile are usually temporary and are accepted with the notion that 
the government and its citizens will eventually be able to return to 
their territory.224 Therefore, international law fails to determine how 
long a government can operate outside its own territory—especially 
once the territory is completely submerged underwater—with the 
knowledge that it will never recover its territory.225
Furthermore, after an island state is submerged underwater, it is 
unlikely that it will reemerge and the government and its people will 
be able to return and reclaim sovereignty.226 However, in the future, 
if greenhouse gas emissions are severely reduced,227 based on notions 
of equity, it seems fair that a reemerged island should belong to the 
note 94, at 688-89 (explaining the continuity of states through a government-in-
exile).
216. McAdam, supra note 88, at 116. 
217. Id.; see also Wong, supra note 187, at 364.
218. McAdam, supra note 88, at 116.
219. Id.
220. Rayfuse, supra note 18, at 10.
221. See Rayfuse, supra note 180, at 180-81.
222. Id. at 181.
223. Id.; see also Wong, supra note 187, at 384 (discussing the problems that 
arise with freezing maritime boundaries).
224. McAdam, supra note 88, at 116.
225. Rayfuse, supra note 18, at 12-13.
226. See Yamamoto & Esteban, supra note 74, at 7.
227. Id. The emissions of greenhouse gases cause the rising levels, which in 
turn cause islands to gradually become submerged underwater. Id.
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descendants of its previous citizens.228 This result would likely only 
be possible if the government-in-exile continued to operate until the 
reemergence of the island, perhaps taking the form of a 
“deterritorialized state.”229 Nevertheless, even if humans stopped 
emitting greenhouse gases, it would likely take an extremely “long 
time for the Earth to revert to its current condition.”230 Since the 
existing solutions provide substantial obstacles for island states, the 
international community should adopt a treaty that provides a viable 
solution for disappearing island states.231
VI. PROPOSED TREATY
Disappearing island states face a unique problem that is not 
adequately addressed by international law.232 As sea levels rise, 
islands will disappear underwater, forcing the relocation of citizens, 
with no remedy for the potential loss of statehood.233 Since states 
have obligations and responsibilities to the global community under 
international law, they should be held accountable for their actions.234
Citizens who are required to move due to an uninhabitable island 
should be relocated together to the extent possible in order to 
preserve their traditions and should be relocated to host countries 
228. Id. at 8.
229. Id.
230. Id. at 7.
231. See infra Part VI (discussing the proposed treaty).
232. See supra Part II (describing the inability of international law to address 
the problems of disappearing island states).
233. See Stoutenburg, supra note 95, at 60 (asserting that sea-level rise could 
cause island states to become uninhabitable, be reduced to the size of a rock, to be a 
low-tide elevation, or submerged underwater completely); see also supra Section 
II.B (discussing the lack of international law addressing the loss of statehood). Even 
where some land remains above water, it is not clear that it would fulfill the territory 
requirement. Stoutenburg, supra note 95, at 61.
234. See Lavanya Rajamani, The Increasing Currency and Relevance of 
Rights-Based Perspectives in the International Negotiations on Climate Change, 22 
J. ENVTL. L. 391, 392 (2010) (explaining the recent trend to use a human rights-
based approach to address climate change and that states have obligations to each 
other); Duong, supra note 174, at 1255-60 (explaining the violation of human rights 
that exists in disappearing island states); Marc Limon, Human Rights and Climate 
Change: Constructing a Case for Political Action, 33 HARV. ENVTL. L. REV. 439, 
439 (2009) (explaining the human rights framework of climate change). See 
generally RODA VERHEYEN, CLIMATE CHANGE DAMAGE AND INTERNATIONAL LAW:
PREVENTION DUTIES AND STATE RESPONSIBILITY (2005) (discussing the legal duties 
of states with regard to human induced climate change damage).
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that have significantly contributed to climate change.235 Therefore, 
the UN should create a treaty that addresses both the threat to 
statehood of disappearing islands and the issue of global warming to 
prevent this problem in the future.236
A. Responsibilities of States Under International Law
The international community abides by the no-harm rule—a
principle of customary international law that establishes the general 
responsibility of states to ensure that activities within their own 
borders do not harm other states beyond their boundaries.237 This 
principle has been confirmed by the International Court of Justice 
and is now an integral part of international environmental law.238
Furthermore, if states do conduct activities that result in harm to 
others, they are obligated to provide restitution or compensation to 
those they have harmed.239 States that emit or have emitted 
greenhouse gases have conducted activities within their borders that 
have caused trans-boundary harm,240 and these emitting states should 
be held accountable.241 Not only do states have a responsibility to 
235. See infra Section VI.B (discussing factors that will determine which 
nations become host countries).
236. See infra Section VI.C (explaining the elements of the new treaty).
237. VERHEYEN, supra note 234, at 147. Additionally, the no-harm principle 
is codified in Principle 21 of the Declaration of the United Nations Conference on 
the Human Environment—also known as the 1972 Stockholm Declaration—which 
reads:
States have, in accordance with the Charter of the United Nations and the 
principles of international law, the sovereign right to exploit their own 
resources pursuant to their own environmental policies, and the 
responsibility to ensure that activities within their jurisdiction or control 
do not cause damage to the environment of other States or of areas beyond 
the limits of national jurisdiction.
United Nations Conference on the Human Environment, Stockholm, Swed., June 5-
16, 1972, Declaration of the United Nations Conference on the Human 
Environment, at 5, U.N. Doc. A/Conf.48/14/Rev.1 (June 16, 1972).
238. VERHEYEN, supra note 234, at 147.
239. Id. This principle does not involve an “intent” element and, therefore, 
states must work to both prevent and minimize risks of harm. Id. at 150.
240. Greenhouse gas emissions are the cause of the sea-level rise and have, 
therefore, harmed island nations. See supra Part I (explaining the effects of 
greenhouse gas emissions on island states).
241. See VERHEYEN, supra note 234, at 150 (discussing the applicability of 
the no-harm principle to climate change); see also infra Section VI.C (explaining the 
criteria for establishing which states must provide compensatory measures by 
hosting the citizens and government of disappearing island states).
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compensate victims of environmental damage for past harm, but they 
also have a duty to prevent future harm.242
The precautionary principle—which calls for states to take 
precautionary measures in order to protect the environment—is well 
established in international law.243 This principle evolved quickly 
from soft law244 to incorporation in treatises, as well as progressing 
from a merely academic theory to a well-defined objective 
principle.245 It is based on a protective attitude toward the 
environment and calls for states to act in anticipation of future harm 
and avoid unacceptable risks.246 This principle relies on the concept 
of foreseeable harm and requires prevention measures at an early 
stage, despite any remaining uncertainty.247 Thus, this principle 
imposes a higher level of scrutiny on actions that affect the global 
commons.248 The precautionary principle has grown in popularity in 
the international community, especially among members of the 
European community, and is generally employed in the face of 
scientifically uncertain harms.249 Although the science of climate 
242. See United Nations Conference on Environment and Development, Rio 
de Janeiro, Braz., June 3-14, 1992, Rio Declaration on Environment and 
Development, at 6, U.N. Doc. A/CONF.151/26/Rev.1 (Vol. I), Annex I (Aug. 12, 
1992) [hereinafter Rio Declaration] (codifying the precautionary principle and 
states’ duties to prevent future harm).
243. Id. The precautionary principle is codified in Principle 15 of the Rio 
Declaration on Environment and Development—a guide for sustainable 
development—which reads, “In order to protect the environment, the precautionary 
approach shall be widely applied by States according to their capabilities. Where 
there are threats of serious or irreversible damage, lack of full scientific certainty 
shall not be used as a reason for postponing cost-effective measures to prevent 
environmental degradation.” Id.
244. “Soft law refers to rules that are neither strictly binding in nature nor 
completely lacking legal significance. In the context of international law, soft law 
refers to guidelines, policy declarations or codes of conduct which set standards of 
conduct. However, they are not directly enforceable.” Soft Law Law & Legal 
Definition, USLEGAL, http://definitions.uslegal.com/s/soft-law/ (last visited Nov. 3, 
2014).
245. PATRICIA BIRNIE, ALAN BOYLE & CATHERINE REDGWELL,
INTERNATIONAL LAW & THE ENVIRONMENT 138 (3d ed. 2009); see also CHINTHAKA 
MENDIS, SOVEREIGNTY VS. TRANS-BOUNDARY ENVIRONMENTAL HARM: THE 
EVOLVING INTERNATIONAL LAW OBLIGATIONS AND THE SETHUSAMUDURAM SHIP 
CHANNEL PROJECT 32 (2006), available at http://www.un.org/depts/
los/nippon/unnff_programme_home/fellows_pages/fellows_papers/mendis_0607_sri
_lanka.pdf. 
246. MENDIS, supra note 245, at 32.
247. BIRNIE, BOYLE & REDGWELL, supra note 245, at 136-38.
248. Id.
249. Id. at 160-61.
1240 Michigan State Law Review 2014:1207
change is generally recognized as legitimate and the notion that 
islands will disappear underwater is accepted, it may prove difficult 
to determine the exact date at which an island will become 
uninhabitable or disappear under water.250 Nonetheless, the IPCC 
calls for states to take precautionary measures in response to effects
of climate change.251 Therefore, in developing a treaty, the 
international community should employ the precautionary principle 
and seek to reduce further greenhouse gas emissions in an attempt to 
prevent the adverse effects of climate change.252 There is evidence of 
rising sea levels, and even though an exact date of inhabitability or 
submergence under water is unknown, this uncertainty alone is not 
enough to prevent states from taking action.253 The proposed treaty 
addressing both statehood and climate change is therefore justified 
under the precautionary principle of international law.254 States not 
only have responsibilities to take action to protect the environment, 
but they must also respect and uphold basic human rights.255
One important human right—the right to property—is 
recognized in international law and can serve as a basis for 
protecting the statehood of disappearing islands.256 The Universal 
Declaration of Human Rights provides that everyone has a right to 
own property and not to be arbitrarily deprived of property.257 The 
people of Tuvalu and other island states face the deprivation of 
historic land and buildings if they are forced to resettle due to rising 
250. See supra note 27 and accompanying text (explaining the general 
acceptance of the climate change phenomenon).
251. “Pursuing [the precautionary] principle, mitigation and adaptation 
measures are to be implemented before full information is available and 
uncertainties regarding the scope and timing of climate change are resolved.” 
WORKING GRP. III, INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE, CLIMATE 
CHANGE 2001: MITIGATION 656 (2001) [hereinafter IPCC REPORT 2001], available 
at https://www.ipcc.ch/ipccreports/tar/wg3/pdf/10.pdf. Thus, uncertainty is not an 
acceptable excuse for delaying action and states should take actions to prevent 
adverse effects. Id.
252. See infra Section VI.C (discussing a treaty that implements a proactive 
approach to maintaining statehood in the face of a disappearing island).
253. See IPCC REPORT 2001, supra note 251, at 656.
254. See BIRNIE, BOYLE & REDGWELL, supra note 245, at 136-38 
(emphasizing that the precautionary principle requires states to take action in order 
to minimize adverse risks, despite scientific uncertainty).
255. Duong, supra note 174, at 1260.
256. Id. (“The right to use and enjoy property clearly covers the loss of one’s 
entire nation.”). 
257. See Universal Declaration of Human Rights, G.A. Res. 217 (III) A, art. 
17, U.N. Doc. A/RES/3/217A (Dec. 10, 1948).
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sea levels that make their home uninhabitable.258 The violations of 
this right to property will soon become a reality, and the continued 
emissions of greenhouse gases are a direct cause of this human-rights 
violation.259 By maintaining property rights in states where migrants 
are relocated, these disappearing island states may be able to 
continue meeting the requirements for statehood in international 
law.260
It is possible to pursue the human rights violations because the 
UN Office of the High Commissioner for Human Rights (OHCHR) 
has recognized that states have legal obligations to refrain from 
interfering with enjoyment of human rights in other countries, to take 
steps to facilitate the enjoyment of human rights, and to ensure that 
international agreements consider issues of enjoyment of human 
rights.261 The OHCHR recognizes the connection between climate 
change and human rights, giving the argument legitimacy in 
international law.262 Since a recognized nexus between human rights 
and climate change already exists, it may be easier for states to 
accept a treaty that tackles both issues.263
B. Need to Address Climate Change 
The underlying cause of rising sea levels—climate change—
must also be addressed. If states have to bear the burden of hosting 
climate migrants based on criteria that reflect their contributions to 
climate change—such as historical greenhouse gas emissions, 
current greenhouse gas emissions, and domestic efforts to address 
climate change—they will work to reduce emissions.264 These 
criteria are justified based on the notion of differentiated 
responsibilities.265 This principle calls for developed parties to take 
the lead in mitigating and preventing climate change and its adverse 
effects since developed countries have the largest amount of 
historical and current emissions of greenhouse gases while the per 
258. Duong, supra note 174, at 1260.
259. Id.
260. See supra Subsection III.A.1 (discussing the requirement of territory for 
statehood).
261. Duong, supra note 174, at 1261.
262. Id.
263. Id.
264. See SCOTT BARRETT, ENVIRONMENT AND STATECRAFT: THE STRATEGY 
OF ENVIRONMENTAL TREATY-MAKING 75 (2003) (asserting that states act in their 
own self-interest).
265. VERHEYEN, supra note 234, at 69.
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capita emissions in developing countries is still generally low.266 It is 
not enough to create a treaty that proposes a solution for 
disappearing states, but does not address the source of the problem.267
If climate change is left unaddressed, sea levels will continue to rise, 
displacing not only citizens of distant island states, but also citizens 
of any country where residents reside on ocean or sea coastlines.268
As people are continuously displaced, an abundance of new 
problems, such as overcrowding and a lack of necessary resources, 
will result.269 Therefore, the problem of disappearing island states 
and climate change should be addressed together in order to prevent 
this problem from occurring again in the future.270 The proposed 
treaty attempts to take a proactive approach in addressing the 
underlying cause and seeks to prevent similar issues in the future, as 
well as developing a way for island nations to maintain their 
statehood.271
C. How the Treaty Works
This proposed treaty—based on existing principles of 
international law—combines elements of human rights law and 
environmental law because the problem is not unique to one or the 
other.272 The ideal solution would be to carve out a new territory and 
relocate the entire population of the disappearing state with financial 
support from the international community.273 However, it is 
extremely unlikely that any country would be willing to relinquish 
266. Id. “The [idea] of differentiated responsibilities has become a basic 
principle of climate change law.” Id.
267. See id.
268. See supra notes 47-48 and accompanying text.
269. Mary-Elena Carr et al., Sea Level Rise in a Changing Climate: What Do 
We Know?, in THREATENED ISLAND NATIONS: LEGAL IMPLICATIONS OF RISING SEAS 
AND A CHANGING CLIMATE, supra note 48, at 41 (discussing issues of population 
density and other problems caused by rising sea levels).
270. See infra Section VI.C (explaining how to address both climate change 
and statehood in one treaty).
271. See infra Section VI.C.
272. See supra Section VI.A (discussing the no-harm principle, 
precautionary principle, and human rights law); supra Section VI.B (discussing the 
need to address climate change).
273. See supra Section VI.A for a discussion on recognizing property rights 
and why the endangered state may be entitled to property under international law. 
See also Rayfuse & Crawford, Climate Change, Sovereignty and Statehood, supra
note 78, at 10 (discussing the possibility of a relocated population acquiring territory 
and jurisdiction over that territory within a host state).
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ownership over a portion of its own territory.274 Instead, the proposed 
treaty aims to relocate citizens of island states to host countries 
where the island state can maintain its statehood by taking on a new 
form of a state-in-exile.275
Due to the enormity of this relocation task, the treaty could 
effectively accomplish its goals through a gradual implementation 
process. Phase I—Preparation—will involve citizens of disappearing 
island states preparing to move from their current homes to a new 
relocation site, as well as the new host countries preparing for the 
arrival of incoming climate refugees.276 Phase II—Evacuation—will 
involve permanently relocating citizens of the threatened islands to 
their new host country.277 Phase III—State-in-Exile—will involve the 
creation of a deterritorialized state by establishing a permanent form 
of a government-in-exile.278
1. Addressing Climate Change
In order to ensure compliance with the treaty, the worst 
offenders of greenhouse gas emissions should be required to accept 
climate migrants—people who need a place to relocate 
immediately—and allocate some of their territory in order to become 
host countries for these states-in-exile.279 Inhabitants of Kiribati and 
274. Wong, supra note 187, at 383 (asserting that it is unlikely a state would 
be “willing to cede a habitable portion of its territory”); see also BARRETT, supra
note 264, at 75 (asserting that states act in their own self-interest).
275. See supra Section V.D (describing a state-in-exile).
276. This is already happening informally as citizens of Kiribati and the 
Carteret Islands, among others, have begun trying to enlist help from their neighbors 
in efforts to relocate, though they are not often successful. See SUN COME UP, supra
note 1; THE HUNGRY TIDE (Video Project 2011).
277. See Mayer, supra note 50, at 363 (explaining that it is likely that 
citizens would need to begin relocation before their island becomes completely 
uninhabitable or is submerged underwater). This relocation effort will take place 
over a series of years, with the most at-risk sector of the population to be moved first 
to the country that will take in the most refugees. If possible, the threatened island 
state should work to organize a list of people who can be relocated together in an 
effort to keep families together.
278. See supra Part IV (describing a deterritorialized state); supra Section 
V.D (describing a government in exile); see also Rayfuse & Crawford, Climate 
Change, Sovereignty and Statehood, supra note 78, at 9 (discussing the possibility 
of a state-in-exile with “theoretical constructs without dominion over their original 
territory, because such territory has been lost”).
279. See supra Section VI.B (explaining how to address climate change by 
picking host countries based on relevant criteria). This would function similar to 
Native American reservations in the United States, with the host country 
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the Carteret Islands are already in the process of relocating because 
the sea levels have rendered parts of their islands uninhabitable, and 
the islands will eventually be lost to the ocean.280 States that have 
been significant contributors to climate change should be held 
responsible for their actions based on notions of human rights and 
accountability for harmful actions toward other states.281 Host 
countries will be determined based on a combination of criteria, such 
as the state’s historical greenhouse gas emissions, current greenhouse 
gas emissions, financial ability to absorb migrants, and domestic 
efforts to reduce greenhouse gas emissions.282 The states that have 
the highest historical greenhouse gas emissions, in addition to 
reasonable financial capabilities, will be the ones required to take the 
most migrants.283 Determining which states are deemed host 
countries will require a balancing of these factors, and an 
independent party would likely conduct this test.284 These criteria 
reflect both the no-harm rule and the precautionary principles by 
requiring states to compensate for harm caused and prevent harm in 
the future by encouraging states to address climate change.285
The treaty will encourage states to lower their emissions 
because their obligations to accept climate migrants can be lessened 
maintaining ultimate ownership of the territory, but allowing the state-in-exile some 
control over it.
280. See SUN COME UP, supra note 1; THE HUNGRY TIDE, supra note 276.
281. See supra Section VI.A (explaining the duties and obligations of states 
in international law).
282. These factors represent the need to address climate change. See supra
Section VI.B (discussing the importance of addressing climate change with the 
proposed treaty); supra Section II.A (discussing the lack of effective climate change 
law in international law).
283. Overcrowding and other similar concerns could be considerations in a 
state’s financial capabilities. Nonetheless, the populations of these island states are 
so small that it is unlikely to lead to overcrowding in larger states. See Katrina M. 
Wyman, The National Immigration Policy Option: Limits and Potential, in
THREATENED ISLAND NATIONS: LEGAL IMPLICATIONS OF RISING SEAS AND A 
CHANGING CLIMATE, supra note 48, at 340 tbl.1 (showing the relatively low 
populations of threatened island states). In 2008 and 2009, the population of Kiribati 
was 98,000, Maldives was 300,000, Marshall Islands was 61,000, and Tuvalu was 
9,730. Id.
284. The UN could establish a Commission or other body to supervise the 
implementation of this treaty, including a group to establish host countries.
285. See supra Section VI.A (discussing the no-harm and precautionary 
principles). Although migrants from one island state will likely be relocated to 
different countries, this may be the only option for the survival of these migrants in a 
world where all other relocation attempts have failed. See supra notes 162-66 and 
accompanying text.
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by reducing current greenhouse gas emissions and enacting domestic 
legislation.286 If a state is required to give up a small portion of its 
territory to climate refugees, it likely would take great pains to 
reduce its greenhouse gas emissions so that it would not be required 
to do so.287 Land is of the highest importance to states, and they are 
not willing to give it up without a fight.288
Even if countries were not required to give up land, but just 
resources, to refugees, they would still have an incentive to reduce 
greenhouse gas emissions.289 Since migrants will likely remain in the 
host state permanently because their own country is uninhabitable or 
underwater,290 the costs of accepting thousands of new refugees—
such as providing housing, financial stipends, health care benefits, or 
other related items that might be necessary to provide upon their 
arrival—would be a significant cost to the states.291 If a state acts in 
its own self-interest and seeks to avoid such costs, it will take steps 
to lower its greenhouse gas emissions.292
286. See supra Section II.A (demonstrating a lack of international law to 
reduce climate change).
287. See BARRETT, supra note 264, at 75 (explaining that states act in their 
self-interest).
288. Israel and Palestine have been fighting over land for decades. See Land 
and Settlement Issues, GLOBAL POL’Y F., http://www.globalpolicy.org/security-
council/index-of-countries-on-the-security-council-agenda/israel-palestine-and-the-
occupied-territories/land-and-settlement-issues.html (last visited Nov. 3, 2014) 
(explaining the Israel-Palestine conflict over land and boundaries).
289. See BARRETT, supra note 264, at 75 (explaining that states act in their 
self-interest).
290. See Mayer, supra note 50, at 363.
291. See Exec. Comm. of the High Comm’rs Programme, The Role of Host 
Countries: The Cost and Impact of Hosting Refugees, at 2-3, EC Doc. 
EC/62/SC/CRP.18 (May 31, 2011) (discussing the potential costs of hosting 
refugees). Some critics might argue that this could breed hostility toward migrants. 
However, in 2008, the United States accepted 1,107,100 permanent migrants, 
Australia accepted 205,900, and New Zealand accepted 51,700. Wyman, supra note 
283, at 341. These three nations accepted almost three times the combined 
populations of Kiribati, Tuvalu, the Maldives, and the Marshall Islands. Id.
Therefore, these countries are already experienced at dealing with this situation. 
Furthermore, at the 2009 United Nations Climate Change Conference, the largest 
greenhouse gas emitters pledged $30 billion to an adaptation fund for threatened 
island states. THE HUNGRY TIDE, supra note 276. Some of this money could be used 
to mitigate the costs of accepting migrants to those states that would bear the 
greatest financial burdens. 
292. See BARRETT, supra note 264, at 75 (explaining that states act in their 
self-interest). Since states generally act in their self-interest, treaties are usually 
difficult to enforce. Id.
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Although some critics might argue that a state could effectively 
reduce its obligations to take in migrants, this would actually be in 
keeping with the goals of this treaty. In order to reduce obligations to 
become a host state, the country would have to severely reduce its 
greenhouse gas emissions or implement aggressive domestic climate 
change policies.293 One of the main goals of the treaty is to reduce 
greenhouse gas emissions in order to prevent more islands from 
disappearing.294 If a state took such action, the treaty would be 
successful.295 Nonetheless, states would not be able to escape all 
responsibility to accept migrants since one of the criteria for 
becoming a host state involves past greenhouse gas emissions, and 
most states would still be required to host climate migrants and be 
the home for a state-in-exile.296
2. Maintaining Statehood Through a State-in-Exile
If the proposed treaty called for states to relinquish complete 
ownership of a portion of their territory, then the disappeared island 
would be able to maintain statehood because it would still have a 
defined territory as is required by international law.297 If the newly 
relocated island government maintained control over its new territory 
and the people relocated within, it seems likely that statehood would 
be preserved.298 Nonetheless, the island government would likely 
need to work closely and develop a good working relationship with 
the government of the host state.299 Although that would be an ideal 
293. See supra Section VI.B (providing factors for determining host states).
294. See supra Section VI.B.
295. See supra Section VI.B.
296. See Rayfuse & Crawford, Climate Change, Sovereignty and Statehood,
supra note 78, at 9 (explaining states in exile as “theoretical constructs without 
dominion over their original territory, because such territory has been lost”); see 
also infra note 304 (defining state-in-exile as used in this Note).
297. See Montevideo Convention, supra note 85; see also supra Subsection 
III.A.1.
298. See Montevideo Convention, supra note 85 (requiring territory for 
statehood). Boundaries of states are always changing in the international 
community. See, e.g., Land and Settlement Issues, supra note 288 (explaining 
changing boundaries on the Israel–Palestine border). Therefore, it seems likely that 
even if a state moved from one area of the world to another, as long as it maintained 
control over some territory and population, it would be considered a legitimate state 
in international law.
299. See Abhimanyu George Jain, The 21st Century Atlantis: The 
International Law of Statehood and Climate Change-Induced Loss of Territory, 50 
STAN. J. INT’L L. 1, 50-51 (2014).
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solution, it is unlikely that any state would give up ownership of 
some portion of its territory to another state; thus, the treaty would 
maintain statehood by allowing the state to exist without the 
traditional territory component by taking a form similar to a 
government-in-exile.300
Governments-in-exile have been recognized in international 
law, though they are generally temporary, which differs from the 
problem of permanent relocation of island states.301 If the 
international community is willing to recognize governments-in-
exile as legitimate for a short period of time, it seems unlikely that 
they would lose their legitimacy merely because natural forces—
climate change and rising seas—prevent citizens from returning to 
their territory.302 Moreover, the “exigencies of the soon-to-be 
landless favor new and creative ways for States to exist in the 
international community.”303 Therefore, even though the territory of 
these island states is disappearing, they should be able to maintain 
statehood by permanently operating their governments from the 
territory of another state, thereby creating a state-in-exile.304
Since the citizens of one state are likely to be relocated to 
several different host states, this state-in-exile will also function 
similar to a deterritorialized state.305 Additionally, because 
sovereignty and statehood do not always require territory, the 
governments of the disappeared island state might enter into some 
300. See supra Section V.D.
301. See supra Section V.D (explaining that a government-in-exile is a 
government that operates from the territory of another state and is an exception to 
the territory requirement of statehood).
302. See McAdam, supra note 88, at 116. Governments-in-exile are defined 
primarily on their lack of territory, rather than their “temporary” character. Id.
303. Burkett, supra note 131, at 90-91.
304. For the purposes of this Note, a “state-in-exile” combines elements of a 
government-in-exile and a deterritorialized state. It would function much like a 
government-in-exile, with one notable difference—permanence. See supra Section 
V.D (describing a government-in-exile and its temporary nature). Additionally, the 
state-in-exile would be similar to a deterritorialized state because it would not have 
exclusive control over territory. See supra Part IV (explaining the notion of a 
deterritorialized state). Nonetheless, the state-in-exile differs from a deterritorialized 
state because it would maintain some jurisdiction over the territory to which it is 
relocated.
305. See supra Part IV. Citizens of island states will likely be relocated to 
several countries across the globe, which is arguably not fair to these citizens. 
Nonetheless, this may be the best and only option since one state will generally not 
want to accept all of a country’s migrants or have the capabilities to do so. See supra
text accompanying notes 163-165 (discussing the attempt to relocate citizens to 
Tuvalu to Australia and New Zealand).
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agreement with the host country allowing the relocated government 
to continue to operate.306 This might be one of the most viable 
options for threatened island nations since they will have to relocate 
before their island completely disappears, and they can maintain 
statehood despite their lack of territory.307
These new entities are likely to face challenges with the host 
state, such as the ability of the state-in-exile to enforce its rules in the 
host state.308 The host state may not be willing to consent to the 
jurisdiction of the state-in-exile.309 Host states, however, will likely 
have some obligation to respect the authority of the state-in-exile 
because of the presumption of continuity, which disfavors the 
extinction of a state.310 This presumption may also be applied to the 
authority of the government. If the government’s authority existed on 
its original territory, its authority still exists when a state is relocated 
due to exigent circumstances.311 Nonetheless, these states-in-exile 
will likely need to negotiate with their host countries in order to 
develop a suitable compromise that allows the climate migrants and 
state-in-exile to function in the host state because a state-in-exile is
likely the best option in order for an island state to maintain its 
statehood.312
Many of these threatened island nations are extremely poor, 
and even after relocation and possible financial support, it is unlikely 
these states-in-exile would have the resources to maintain contact 
with their many relocated citizens across the globe.313 However, the 
states-in-exile that are relocated near their original territory could set 
up an operation to continue fishing the waters within their maritime 
zone.314 This would permit these states-in-exile to make money, 
allowing them to earn funds to keep in contact with members of their 
306. “[O]nce an entity has established itself in international society as a state, 
it does not lose statehood by losing its territory or effective control over that 
territory.” Rayfuse & Crawford, Climate Change, Sovereignty and Statehood, supra
note 78, at 9 (quoting Thomas D. Grant, Defining Statehood: The Montevideo 
Convention and Its Discontents, 37 COLUM. J. TRANSNAT’L L. 403, 435 (1999)).
307. See Mayer, supra note 50, at 363. An island becomes uninhabitable 
years before disappearing. See id.
308. Jain, supra note 299, at 50.
309. Id.
310. See CRAWFORD, supra note 92, at 715 (explaining the presumption of 
continuity).
311. Id. at 717.
312. Jain, supra note 299, at 50.
313. See YAMAMOTO & ESTEBAN, supra note 181, at 97.
314. See supra note 223 and accompanying text (discussing the possibility of 
freezing maritime boundaries).
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population all over the world and to maintain some essential 
government functions for their citizens.315
States-in-exile also face the possibility of extinction of their 
population.316 Over time, citizens of the states-in-exile may choose 
instead to become citizens of their host states. In negotiations with 
host states, the states-in-exile should work toward agreements 
whereby their citizens could achieve dual citizenship if they choose 
to also become citizens of the host state.317 Thus, the states-in-exile 
could continue to meet the population requirement for statehood,318
and the states-in-exile proposed by this treaty are therefore an 
effective way to maintain statehood and continued existence in 
international law.319
Some critics might argue that this proposed treaty offers an 
impossible solution since the most powerful countries are not likely 
to agree to a treaty that imposes such stringent requirements.320
However, the treaty is meant to function as a penalty-default in order 
to address this serious problem.321 Thus, states can make 
commitments to reduce greenhouse gas emissions, continue to take 
in disappearing island migrants, or a combination of both.322
Nonetheless, even if only a small number of states adopt this 
treaty, it can be considered a success. By virtue of ratifying the 
treaty, a state agrees to accept migrants of disappearing island states 
and reduce its greenhouse gas emissions.323 Thus, the ratifying state 
315. See supra note 223 and accompanying text (discussing the possibility of 
freezing maritime boundaries).
316. See supra Subsection III.A.2 (explaining that population is a 
requirement of statehood).
317. See generally Jain, supra note 299 (discussing the need for negotiations 
between host state and island government).
318. See supra Subsection III.A.2 (discussing the population requirement of 
statehood).
319. See supra Subsection III.A.2.
320. See BARRETT, supra note 264, at 75 (asserting that states act in their 
own self-interest).
321. Penalty defaults are often found in contract law. See J.B. Ruhl, Default 
Rule Opt-Outs and Interest Group Shut-Outs: Citizen Participation and 
Contractarian Innovation in Environmental Law, 33 FLA. ST. U. L. REV. 903, 904 
(2006). Harsh default positions exist for parties unless they “deliberately contract to 
reach specific terms to supplant the default outcomes.” Id. Thus, the penalty nature 
of the treaty will encourage states to reduce their greenhouse gas emissions in order 
to avoid the harsh default rule—accepting climate migrants.
322. See supra Section VI.C (discussing the goals and provisions of the 
proposed treaty).
323. See supra Section VI.C (discussing the goals of the proposed treaty).
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commits to working toward a solution of two important global 
problems—mitigating climate change and preserving the statehood 
of disappearing island states.324
CONCLUSION
It is not only essential that international law addresses the issue 
of the disappearing island states, but also that it works to actively 
reduce greenhouse gas emissions to prevent further sea-level rise.325
The UN recognizes the magnitude of human contribution to climate 
change, and it is now time to correct existing problems and prevent 
new ones from occurring.326 Therefore, the international community 
should implement a treaty that will allow climate migrants to 
reestablish their state in a host state, particularly within those states 
that are significant contributors to climate change.327 This will 
encourage environmental reforms in states that emit the highest level 
of greenhouse gases and, therefore, prevent more islands from 
disappearing in the future.328 Furthermore, it is possible for 
threatened island nations to maintain statehood even after their 
people are forced to relocate through the creation of a state-in-
exile.329 This treaty is feasible under existing principles of 
international law, and it is essential to preserve the dignity and 
culture of disappearing island states.330
324. See supra Section VI.C (discussing the goals of the proposed treaty).
325. See supra Section VI.C.
326. See supra Part I.
327. See supra Section VI.B.
328. See supra Section VI.B.
329. See supra Subsection VI.C.2.
330. See supra Part VI.
